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Stelco Inc., Re
In the Matter of the Companies’ Creditors Arrangement Act, R.S.C., ¢. C-36, as amended

And In the Matter of a proposed plan of compromise or arrangement with respect to Stelco Inc. and the other Appli-
cants listed in Schedule "A"

Application under the Companies' Creditors Arrangement Act, R.S.C. 1985, ¢, C-36, as amended
Ontario Court of Appeal
Goudge, Feldman, Blair J1.A.

Heard: March 18, 2005
Judgment; March 31, 2005
Docket: CA M32289

© Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights reserved.

Proceedings; reversed Stelco Inc., Re{{2005)), 2005 CarswellOnt 742, [2005] O.J. No. 729, 7 C.B.R. (5th} 307 ((Ont.
8.C.J. [Commercial List]}); reversed Stelco Inc., Re ((2005)), 2005 CarswellOnt 743. [2005] O.J. No. 730. 7 C.B.R.
(5th) 310 ((Ont. S.C.J. [Commercial List])); additional reasons to Stelco Inc., Re_({2005)), 2005 CarswellOnt 742,
[2005] O.J. No. 729, 7 C.B.R. (5th) 307 ({Ont. S.C.J. {Commercial List]})

Counsel: Jeffrey S. Leon, Richard B. Swan for Appellants, Michael Woollcombe, Roland Keiper
Kenneth T. Rosenberg, Robert A. Centa for Respondent, United Steelworkers of America

Murray Gold, Andrew J. Hatnay for Respondent, Retired Salaried Beneficiaries of Stelco Inc., CHT Steel Company
Inc., Stelpipe Ltd., Stelwire Lid., Welland Pipe Ltd.

Michael C.P. McCreary, Carrie L. Clynick for USWA Locals 5328, 8782
John R. Varley for Active Salaried Employee Representative
Michael Barrack for Stelco Inc.

Peter Griffin for Board of Directors of Stelco Inc.
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K. Mahar for Monitor
David R. Byers (Agent) for CIT Business Credit, DIP Lender
Subject: Corporate and Commercial; Insolvency; Property; Civil Practice and Procedure

Business associations - Specific corporate organization matters — Directors and officers — Appointment — Gen-
eral principles

Corporation entered protection under Companies’ Creditors Arrangement Act — K and W were involved with com-
panies who made capital proposal regarding corporation — Companies held approximately 20 per cent of corpora-
tion's shares — K and W, allegedly with support of over 30 per cent of shareholders, requested to fill two vacant
directors' positions of corporation, and be appointed to review committee — K and W claimed that their interest as
shareholders would not be represented in proceedings ~ K and W appointed directors by board, and made members of
review committee — Employees' motion for removal of K and W as directors was granted and appointrents were
voided — Trial judge found possibility existed that K and W would not have best interests of corporation at heart, and
might favour certain shareholders — Trial judge found interference with business judgment of board was appropriate,
as issue touched on constitution of corporation — Trial judge found reasonable apprehension of bias existed, although
no evidence of actual bias had been shown — K and W appealed — Appeal allowed — K and W reinstated to board —
Court’s discretion under s. 11 of Act does not give authority to remove directors, which is not part of restructuring
process ~ Trial judge erred in not deferring to corporation's business judgment -— Trial judge erred in adopting
principle of reasonable apprehension of bias.

Bankruptcy and insolvency --- Proposal — Companies' Creditors Arrangement Act -— Miscellaneous issues

Corporation entered protection under Companies' Creditors Arrangement Act — K and W were involved with com-
panies who made capital proposal regarding corporation — Companies held approximately 20 per cent of corpora-
tion's shares — K and W, allegedly with support of over 30 per cent of sharecholders, requested to fil} two vacant
directors' positions of corporation and be appointed to review committee — K and W claimed that their interest as
shareholders would not be represented in proceedings — K and W appointed directors by board, and made members of
review committee — Employees' motion for removal of K and W as directors was granted and appointments were
voided — Trial judge found possibility existed that K and W would not have best interests of corporation at heart, and
might favour certain shareholders — Trial judge found interference with business judgment of board was appropriate,
as issue touched on constitution of corporation — Trial judge found reasonable apprehension of bias existed, althcugh
no evidence of actual bias had been shown — K and W appealed — Appeal allowed — K, and W reinstated to board —
Court's discretion under s. 11 of Act does not give authority to remove directors, which is not part of restructuring
process — Trial judge erred in not deferring to corporation's business judgment — Trial judge erred in adopting
principle of reasonable apprehension of bias.
Cases considered by Blair J.A.:

Alberta-Pacific Terminals Ltd., Re (1991), 8 C.B.R. (3d) 99, 1991 CarswellBC 494 (B.C. S.C.) — referred to

Algoma Steel Inc., Re (2001), 2001 CarswellOnt 1742, 25 C.B.R. {4th) 194, 147 O.A.C, 291 (Ont, C.A.) —
considered

Algoma Steel Inc. v. Union Gas Ltd. (2003), 2003 CarswellOnt 1135, 39 C.B.R. (4th) 5. 169 O.A.C. 89, 63 O.R.
(3d} 78 (Ont. C.A.) — referred to

Babcock & Wilcox Canada Ltd,, Re {2000), 2000 CarswellOnt 704, 5 B.L..R. (3d} 75, 18 C.B.R. {4th) 157 (Ont,
S.C.J. [Commercial List]) — referred to
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Baxter Student Housing Ltd. v. College Housing Co-operative Ltd. (1975),[1976]12 S.C.R. 475.[1976] | W.W.R.
1,20 C.B.R. (N.8.)240. 57 D.L.R. (3d) 1. 5 N.R. 515, 1975 CarswellMan 3, 1975 CarswellMan 85 (S.C.C.) —
referred to

Blair v. Consolidated Enfield Corp. (1995), 128 D.L.R. (4th) 73, (87 N.R. 241, 86 O.A.C. 245. 25 O.R. (3d) 480
(note), 24 B.L.R. (2d) 161, [1995] 4 S.C.R. 5. 1995 CarswellOnt 1393, {995 CarswellOnt 1179 (S.C.C.) —
considered

3d) 289. 45 O.A.C. 320, 80 D.L.R.

Brant Investments Ltd. v. KeepRite Inc. | B.L.R. {3d) 225. 3 O.R.
(4th) 161, 1991 CarswellOnt 133 (Ont. C.A.) — considered

Catalyst Fund General Partner [ Inc. v. Hollinger Inc. (2004), 1 B.L.R. (4th) 186. 2004 CarswellOnt 4772 {Ont,
S.C.J.} — referred to

Country Style Food Services Inc., Re(2002), 2002 CarswellOnt 1038, 158 O.A.C. 30 (Ont. C.A. [In Chambers])
—— considered

Dylex Ltd., Re (1995). 31 C.B.R. (3d) 106, 1995 CarswelQunt 54 (Ont, Gen. Div. [Commercial List]) — referred
to

Hongkong Bank of Canada v. Chef Ready Foods Lid {(1990), 51 B.C.LR. (2d)84. 4 C.B.R. (3d) 311, fsub nom,
Chef Ready Foods Lid, v. Hongkony Bank of Canada) [199112 W.W.R. 136, 1990 CarswellBC 394 (B.C. C.A.)
— referred to )

Ivaco Inc., Re(2004). 3 C.B.R. (5th) 33, 2004 CarswellOnt 2397 (Ont. §.C.J. [Commercial List]) — referred to

Lehndorff General Partner Ltd., Re (1993), 17 C.B.R. (3d) 24, 9 B.L.R. (2d) 275, 1993 CarswellQnt 183 (Ont.
Gen. Div. [Commercial List]) — considered

London Finance Corp. v. Banking Service Corp. (1922), 23 O.W.N. 138, {1925] 1 D.L.R. 319 (Ont. H.C)) —
referred to

Olympia & York Developments Ltd. v. Royal Trust Co. (1993), 17 C.B.R. (3d) 1, (sub nom. Olympia & York
Developments Ltd, Re) 12 O.R. (3d) 500, 1993 CarswellOnt [82 (Ont. Gen. Div.) — considered

People's Department Stores Ltd. (1992) Inc., Re{2004), (sub nom. Peoples Department Stores Inc. (Trustee of) v.
Wise) 244 D.L.R. (4th) 564, (Sub nom. Peoples Department Stores Inc. (Bankrupt) v. Wise) 326 N.R. 267 (Eng.),
(sub nom. Peoples Department Stores Inc. (Bankrupt) v. Wise) 326 N.R. 267 (Fr.), 4 C.B.R. (5th)215. 49 B.L.R.
(3d) 165, 2004 SCC 68, 2004 CarswellQue 2862, 2004 CarswellQue 2863 (S.C.C.) — considered

R.v. Sharpe (2001). 2001 SCC 2, 2001 CarswellBC 82, 2001 CarswellBC 83, 194 D.L.R. (4th} 1, 150 C.C.C. (3d)
321,39 C.R.(5th) 72, 264 N.R. 201, 146 B.C.A.C. 161, 239 W.A.C. 161,88 B.C.L.R.3d) 1, [2001]16 W.W.R. 1,
[2001]1 S.C.R. 45, 86 C.R.R. (2d) 1 (5.C.C.) — referred to

Richtree Inc., Re (2005), 2005 CarswellOnt 255, 7 C.B.R. (5th) 294 (Ont. 5.C.J. [Commercial List]) —referred to

Rizzo & Rizzo Shoes Lid., Re (1998). 1998 CarswellOnt 1. 1998 CarswellOnt 2. 154 D.L.R. {4th) 193, 36 O.R.
(3d} 418 (headnote only), fsub nom. Rizzo & Rizzo Shoes Ltd (Bankrupt), Re) 221 N.R. 241, (sub nom. Adrien v.
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Ontario Ministry of Labour) 98 C.L.L.C. 210-006, 30 C.B.R. (3d) 163, {sub nom. Rizzo & Rizzo Shoes Lid,
(Bankrupt), Re) 106 O.A.C. 1, [1998] 1 S.C.R. 27. 33 C.C.E.L.. (2d) 173 (S.C.C.) — referred to

Royal Oak Mines Inc., Re(1999), 1999 CarswellOnt 792, 7 C.B.R. {4th) 293 (Ont. Gen. Div. [Commercial List])
— considered

Sammi Atlas Inc., Re (1998), 1998 CarswellOnt 1145, 3 C.B.R. (4th) 171 (Ont. Gen. Div. [Commercial List]) —
referred to

Skeena Cellulose Inc., Re (2003), 43 C.B.R. (4th) 187, 184 B.C.A.C. 54, 302 W.A.C. 54, 2003 BCCA 344, 2003
CarswellBC 1399, 13 B.C.L.R. (4th) 236 (B.C. C.A.) — followed

Stephenson v. Vokes (1896), 27 O.R. 691 (Ont. H.C.) — referred to

Westar Mining Ltd., Re (1992), 70 B.C.L.R. (2d) 6. {4 C.B.R. (3d) 88, [1992]1 6 W.W.R. 331, 1992 CarswellBC
508 (B.C. 5.C.} —referred to

Statutes considered:
Canada Business Corporations Act, R.S.C. 1985, ¢. C-44
Generally — referred to
s. 2(1) "affairs" — considered
s. 102 — referred to
s. 106(3) — referred to
s. 109(1) — referred to
5. 111 — referred to
s. 122(1) — referred to
s. 122(1)(a) — referred to
s. 122(1)(b) — referred to
5. 145 — referred to
s. 145(2)(b) — referred to
s. 241 — referred to
s. 241(3)(e) — referred to

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36
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Generally — referred to
s. 11 — considered

s. 1 1(1) — considered
5. 11(3) — considered
s, 11(4) — considered
s. 11{6) — considered
5. 20 — considered

APPEAL by potential board members from judgments reported at Stelco Inc., Re_(2005), 2005_CarswellOnt 742, 7
C.B.R. (5th) 307 (Ont. 8.C.J. [Commercial List]) and at Stelco Inc., Re(2005), 2005 CarswellOnt 743, 7 C.B.R. (5th)
310 (Ont. S.C.J. [Commercial List]), granting motion by employees for removal of certain directors from board of
corporation under protection of Companies Creditors' Arrangement Act.

Blair J.A.:
Part I — Introduction

1 Stelco Inc. and four of its wholly owned subsidiaries obtained protection from their creditors under the Com-
panies’ Creditors Arrangement Act[FN1] on January 29, 2004. Since that time, the Stelco Group has been engaged in
a high profile, and sometimes controversial, process of economic restructuring. Since October 2004, the restructuring
has revolved around a court-approved capital raising process which, by February 2005, had generated a number of
competitive bids for the Stelco Group.

2 Farley J., an experienced judge of the Superior Court Commercial List in Toronto, has been supervising the
CCAA process from the outset,

3 The appellants, Michael Woollcombe and Roland Keiper, are associated with two companies — Clearwater
Capital Management Inc., and Equilibrium Capital Management Inc. — which, respectively, hold approximately 20%
of the outstanding publicly traded common shares of Stelco. Most of these shares have been acquired while the CCAA
process has been ongoing, and Messrs. Woollcombe and Keiper have made it clear publicly that they believe there is
good shareholder value in Stelco in spite of the restructuring. The reason they are able to take this position is that there
has been a solid turn around in worldwide steel markets, as a result of which Steico, although remaining in insolvency
protection, is earning annual operating profits.

4.  The Stelco board of directors ("the Board") has been depleted as a result of resignations, and in January of this
year Messrs. Woollcombe and Keiper expressed an interest in being appointed to the Board. They were supported in
this request by other shareholders who, together with Clearwater and Equilibrium, represent about 40% of the Stelco
common shareholders. On February 18, 2005, the Board appointed the appellants directors. In announcing the ap-
pointments publicly, Stelco said in a press release:

After careful consideration, and given potential recoveries at the end of the company's restructuring process, the
Board responded favourably to the requests by making the appointments announced today.

© 2012 Thomson Reuters. No Claim to Orig. Govt. Works
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Richard Drouin, Chairman of Stelco's Board of Directors, said: "I'm pleased to welcome Roland Keiper and
Michael Woollcombe to the Board. Their experience and their perspective will assist the Board as it strives to
serve the best interests of all our stakeholders. We look forward to their positive contribution.”

5 On the same day, the Board began its consideration of the various competing bids that had been received
through the capital raising process.

6 The appointments of the appellants to the Board incensed the employee stakeholders of Stelco ("the Employ-
ees"), represented by the respondent Retired Salaried Beneficiaries of Stelco and the respondent United Steelworkers
of America ("USWA"). Outstanding pension liabilities to current and retired employees are said to be Stelco's iargest
long-term liability — exceeding several billion dollars. The Employees perceive they do not have the same, or very
much, economic leverage in what has sometimes been referred to as 'the bare knuckled arena’ of the restructuring
process. At the same time, they are amongst the most financially vulnerabie stakeholders in the piece. They see the
appointments of Messrs. Woollcombe and Keiper to the Board as a threat to their well being in the restructuring
process, because the appointments provide the appellants, and the shareholders they represent, with direct access to
sensitive information relating to the competing bids to which other stakeholders (including themselves) are not privy.

7 The Employees fear that the participation of the two major shareholder representatives will tilt the bid process in
favour of maximizing shareholder value at the expense of bids that might be more favourable to the interests of the
Employees. They sought and obtained an order from Farley J. removing Messrs. Woollcombe and Keiper from their
short-lived position of directors, essentially on the basis of that apprehension,

8 The Employees argue that there is a reasonable apprehension the appellants would not be able to act in the best
interests of the corporation — as opposed to their own best interests as shareholders — in considering the bids, They
say this is so because of prior public statements by the appellants about enhancing shareholder value in Stelco, because
of the appellants' linkage to such a large shareholder group, because of their earlier failed bid in the restructuring, and
because of their opposition to a capital proposal made in the proceeding by Deutsche Bank (known as “the Stalking
Horse Bid"). They submit further that the appointments have poisoned the atmosphere of the restructuring process,
and that the Board made the appointments under threat of facing a potential shareholders' meeting where the members
of the Board would be replaced en masse.

9 On the other hand, Messrs. Woollcombe and Keiper seek to set aside the order of Farley J. on the grounds that
(a) he did not have the jurisdiction to make the order under the provisions of the CCAA, (b) even if he did have ju-
risdiction, the reasonable apprehension of bias test applied by the motion judge has no application to the removal of
directors, (c) the motion judge erred in interfering with the exercise by the Board of its business judgment in filling the
vacancies on the Board, and (d} the facts do not meet any test that would justify the removal of directors by a court in
any event.

10 For the reasons that follow, I would grant leave to appeal, allow the appeal, and order the reinstatement of the
applicants to the Board.

Part II — Additional Facts

11 Before the initial CCAA order on January 29, 2004, the shareholders of Stelco had last met at their annual
general meeting on April 29, 2003. At that meeting they elected eleven directors to the Board. By the date of the initial
order, three of those directors had resigned, and on November 30, 2004, a fourth did as well, leaving the company with
only seven directors.

12 Stelco's articles provide for the Board to be made up of a minimum of ten and 2 maximum of twenty directors.

© 2012 Thomson Reuters. No Claim to Orig. Govt. Works
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Consequently, after the last resignation, the company's corporate governance committee began to take steps to search
for new directors. They had not succeeded in finding any prior to the approach by the appeilants in January 20035,

13 Messrs. Woollcombe and Keiper had been accumulating shares in Stelco and had been participating in the
CCAA proceedings for some time before their request to be appointed to the Board, through their companies,
Clearwater and Equilibrium. Clearwater and Equilibrium are privately held, Ontario-based, investment management
firms. Mr. Keiper is the president of Equilibrium and associated with Clearwater. Mr. Woollcombe is a consultant to
Clearwater. The motion judge found that they "come as a package".

14 In October 2004, Stelco sought court approval of its proposed method of raising capital, On October 19, 2004,
Farley J. issued what has been referred to as the Initial Capital Process Order. This order set out a process by which
Stelco, under the direction of the Board, would solicit bids, discuss the bids with stakeholders, evaluate the bids, and
report on the bids to the court.

15 On November 9, 2004, Clearwater and Equilibrium announced they had formed an investor group and had
made a capital proposal to Stelco. The proposal involved the raising of $125 million through a rights offering, Mr.
Keiper stated at the time that he believed "the value of Stelco's equity would have the opportunity to increase sub-
stantially if Stelco emerged from CCAA while minimizing dilution of its shareholders." The Clearwater proposal was
not accepted,

16 A few days later, on November 14, 2004, Stelco approved the Stalking Horse Bid, Clearwater and Equilibrium
opposed the Deutsche Bank proposal. Mr. Keiper criticized it for not providing sufficient value to existing share-
holders. However, on November 29, 2004, Farley J. approved the Stalking Horse Bid and amended the Initial Capital
Process Order accordingly. The order set out the various channels of communication between Stelco, the monitor,
potential bidders and the stakeholders. It provided that members of the Board were to see the details of the different
bids before the Board selected one or more of the offers.

17 Subsequently, over a period of two and a half months, the shareholding position of Clearwater and Equilibrium
increased from approximately 5% as at November 19, to 14.9% as at January 25, 2005, and finally to approximately
20% on a fully diluted basis as at January 31, 2005. On January 25, Clearwater and Equilibrium announced that they
had reached an understanding jointly to pursue efforts to maximize shareholder value at Stelco. A press release stated:

Such efforts will include seeking to ensure that the interests of Stelco's equity holders are appropriately protected
by its board of directors and, ultimately, that Stelco's equity holders have an appropriate say, by vote or otherwise,
in determining the future course of Stelco,

18 On February 1, 2005, Messrs. Keiper and Woollcombe and others representatives of Clearwater and Equilib-
rium, met with Mr. Drouin and other Board members to discuss their views of Stelco and a fair outcome for all
stakeholders in the proceedings. Mr. Keiper made a detailed presentation, as Mr. Drouin testified, "encouraging the
Board to examine how Stelco might improve its value through enhanced disclosure and other steps”. Mr. Keiper
expressed confidence that "there was value to the equity of Stelco", and added that he had backed this view up by
investing millions of dollars of his own money in Stelco shares. At that meeting, Clearwater and Equilibrium re-
quested that Messrs, Woollcombe and Keiper be added to the Board and to Stelco's restructuring committee. In this
respect, they were supported by other shareholders holding about another 20% of the company's commeon shares.

19 At paragraphs 17 and 18 of his affidavit, Mr. Drouin, summarized his appraisal of the situation:

17. It was my assessment that each of Mr. Keiper and Mr. Woollcombe had personal qualities which would allow
them to make a significant contribution to the Board in terms of their backgrounds and their knowledge of the
steel industry generally and Stelco in particular. In addition I was aware that their appointment to the Board was

© 2012 Thomson Reuters. No Claim to Orig. Govt. Works
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supported by approximately 40% of the shareholders. In the event that these shareholders successfully requisi-
tioned a shareholders meeting they were in a position to determine the composition of the entire Board.

18. I considered it essential that there be continuity of the Board through the CCAA process. I formed the view
that the combination of existing Board members and these additional members would provide Stelco with the
most appropriate board composition in the circumstances. The other members of the Board also shared my views.

20 In order to ensure that the appellants understood their duties as potential Board members and, particularly that
“they would no longer be able to consider only the interests of shareholders alone but would have fiduciary respon-
sibilities as a Board member to the corporation as a whole", Mr. Drouin and others held several further meetings with
Mr. Woollcombe and Mr. Keiper. These discussions "included areas of independence, standards, fiduciary duties, the
role of the Board Restructuring Committee and confidentiality matters”. Mr. Woollcombe and Mr. Keiper gave their
assurances that they fully understood the nature and extent of their prospective duties, and would abide by them. In
addition, they agreed and confirmed that:

a) Mr. Woollcombe would no longer be an advisor to Clearwater and Equilibrium with respect to Stelco;
b) Clearwater and Equilibrium would no longer be represented by counsel in the CCAA proceedings; and

¢} Clearwater and Equilibrium then had no involvement in, and would have no future involvement, in any bid
for Stelco.

21 On the basis of the foregoing — and satisfied "that Messrs. Keiper and Woollcombe would make a positive
contribution to the various issues before the Board both in [the] restructuring and the ongoing operation of the busi-
ness" — the Board made the appointments on February 18, 2005.

22 Seven days later, the motion judge found it "appropriate, just, necessary and reasonable to declare” those
appointments "to be of no force and effect” and to remove Messrs. Woollcombe and Keiper from the Board. He did so
not on the basis of any actual conduct on the part of the appellants as directors of Stelco but because there was some
risk of anticipated conduct in the future. The gist of the motion judge's rationale is found in the following passage from
his reasons (at para. 23):

In these particular circumstances and aside from the Board feeling coerced into the appointments for the sake of
continuing stability, I am not of the view that it would be appropriate to wait and see if there was any explicit
action on behalf of K and W while conducting themselves as Board members which would demonstrate that they
had not lived up to their obligations to be "neutral”. They may well conduct themselves beyond reproach. But if
they did not, the fallout would be very detrimental to Stelco and its ability to successfully emerge. What would
happen to the bids in such a dogfight? I fear that it would be trying to put Humpty Dumpty back together again.
The same situation would prevail even if K and W conducted themselves beyond reproach but with the Board
continuing to be concemed that they not do anything seemingly offensive to the bloc. The risk to the process and
to Stelco in its emergence is simply too great to risk the wait and see approach.

Part III — Leave to Appeal

23 Because of the "real time" dynamic of this restructuring project, Laskin J.A. granted an order on March 4,
2005, expediting the appellants’ motion for leave to appeal, directing that it be heard orally and, if leave be granted,
directing that the appeal be heard at the same time. The leave motion and the appeal were argued together, by order of
the panel, on March 18, 2005.

24 This court has said that it will only sparingly grant leave to appeal in the context of a CCAA proceeding and
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will only do so where there are "serious and arguable grounds that are of real and significant interest to the parties";
Country Style Food Services Inc., Re (2002), 158 O.A.C. 30, [2002] O.J. No. 1377 (Ont. C.A. [In Chambers]), at para.
15. This criterion is determined in accordance with a four-pronged test, namely,

a) whether the point on appeal is of significance to the practice;

b} whether the point is of significance to the action;

¢) whether the appeal is prima facie meritorious or frivolous;

d) whether the appeal will unduly hinder the progress of the action.

25 Counsel agree that (d) above is not relevant to this proceeding, given the expedited nature of the hearing. In my
view, the tests set out in (2) - (c) are met in the circumstances, and as such, leave should be granted. The issue of the
court's jurisdiction to intervene in corporate governance issues during a CCAA restructoring, and the scope of its
discretion in doing so, are questions of considerable importance to the practice and on which there is little appellate
Jurisprudence. While Messrs. Woollcombe and Keiper are pursuing their remedies in their own right, and the company
and its directors did not take an active role in the proceedings in this court, the Board and the company did stand by
their decision to appoint the new directors at the hearing before the motion judge and in this court, and the question of
who is to be involved in the Board's decision making process continues to be of importance to the CCAA proceedings.
From the reasons that follow it will be evident that in my view the appeal has merit.

26 Leave to appeal is therefore granted,
Part IV— The Appeal

The Positions of the Parties

27 The appellants submit that,

a) in exercising its discretion under the CCAA, the court is not exercising its "inherent jurisdiction” as a
superior court;

b) there is no jurisdiction under the CCAA to remove duly elected or appointed directors, notwithstanding the
bread discretion provided by s. 11 of that Act; and that,

¢) even if there is jurisdiction, the motion judge erred:

(i) by relying upon the administrative law test for reasonable apprehension of bias in determining
that the directors should be removed;

(ii) by rejecting the application of the "business judgment” rule to the unanimous decision of the
Board to appoint two new directors; and,

(iit) by concluding that Clearwater and Equilibrium, the shareholders with whom the appeliants are
associated, were focussed solely on a short-term investment horizon, without any evidence to that
effect, and therefore concluding that there was a tangible risk that the appellants would not be
neuiral and act in the best interests of Stelco and all stakeholders in carrying out their duties as di-
rectors.
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28 The respondents' arguments are rooted in fairness and process. They say, first, that the appointment of the
appellants as directors has poisoned the atmosphere of the CCAA proceedings and, secondly, that it threatens to
undermine the even-handedness and integrity of the capital raising process, thus jeopardizing the ability of the court at
the end of the day to approve any compromise or arrangement emerging from that process. The respondents contend
that Farley J. had jurisdiction to ensure the integrity of the CCAA process, including the capital raising process Stelco
had asked him to approve, and that this court should not interfere with his decision that it was necessary to remove
Messrs. Woollcombe and Keiper from the Board in order to ensure the integrity of that process. A judge exercising a
supervisory function during a CCAA proceeding is owed considerable deference: Algoma Steel Inc., Re (2001), 25

C.B.R. (4th) 194 (Ont. C.A.), at para. 8.

29 The crux of the respondents' concern is well-articulated in the following excerpt from paragraph 72 of the
factum of the Retired Salaried Beneficiaries:

The appointments of Keiper and Woollcombe violated every tenet of fairness in the restructuring process that is
supposed to lead to a plan of arrangement. One stakeholder group — particular investment funds that have ac-
quired Stelco shares during the CCAA itself — have been provided with privileged access to the capital raising
process, and voting seats on the Corporation’s Board of Directors and Restructuring Committee. No other
stakeholder has been treated in remotely the same way. To the contrary, the salaried retirees have been completely
excluded from the capital raising process and have no say whatsoever in the Corporation's decision-making
process.

30 The respondents submit that fairness, and the perception of fairness, underpin the CCAA process, and depend
upon effective judicial supervision: see Qlympia & York Developments Ltd. v. Royal Trust Co. (1993), 12 O.R. (3d)
500 (Ont. Gen. Div.); Ivaco Inc., Re (2004), 3 C.B.R. (5th) 33 (Ont. S.C.J. [Commercial List]), at para.15-16. The
motion judge reasonably decided to remove the appellants as directors in the circumstances, they say, and this court
should not interfere.

Jurisdiction

31 The motion judge concluded that he had the power to rescind the appointments of the two directors on the basis
of his "inherent jurisdiction" and "the discretion given to the court pursuant to the CCA4". He was not asked to, nor did
he attempt to rest his jurisdiction on other statutory powers imported into the CCAA.

32 The CCAA is remedial legislation and is to be given a liberal interpretation to facilitate its objectives: Babcock
& Wilcox Canada Ltd,, Re [2000] Q.1. No. 786 (Ont. S.C.J. [Commercial List]), at para. 11. See also, Hongkong Bank
of Canadav. Chef Ready Foods Ltd. (1990), 4 C.B.R. (3d)311 (B.C. C.A.), at p. 320; Lehndorff General Partner Ltd,,
Re(1993). 17 C.B.R. (3d) 24 (Ont. Gen. Div. [Commercial List]}. Courts have adopted this approach in the past to rely
on inherent jurisdiction, or alternatively on the broad jurisdiction under s. 11 of the CCAA, as the source of judicial
power in a CCAA proceeding to “fill in the gaps” or to "put flesh on the bones" of that Act: see Dylex Ltd, Re (1995),
31 C.B.R. (3d) 106 (Ont. Gen. Div. [Commercial List]), Royal Oak Mines Inc., Re (1999), 7 C.B.R. (4th) 293 (Ont.
Gen. Div. [Commercial List]); and Westar Mining Ltd, Re (1992}, 70 B.C.L.R. (2d) 6 (B.C. 5.C.).

33 It is not necessary, for purposes of this appeal, to determine whether inherent jurisdiction is excluded for all
supervisory purposes under the CCAA, by reason of the existence of the statutory discretionary regime provided in
that Act. In my opinion, however, the better view is that in carrying out his or her supervisory functions under the
legislation, the judge is not exercising inherent jurisdiction but rather the statutory discretion provided by s. 11 of the
CCAA and supplemented by other statutory powers that may be imported into the exercise of the s. 11 discretion from
other statutes through s. 20 of the CCAA.
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Inherent Jurisdiction

34 Inherent jurisdiction is a power derived "from the very nature of the court as a superior court of law", permit-
ting the court "to maintain its authority and to prevent its process being obstructed and abused". Tt embodies the au-
thority of the judiciary to control its own process and the lawyers and other officials connected with the court and its
process, in order "to uphold, to protect and to fulfill the judicial function of administering justice according to law ina
regular, orderly and effective manner". See LH. Jacob, "The Inherent Jurisdiction of the Court" (1970) 23 Current
Legal Problems 27-28. In Halsbury's Laws of England, 4™ ed. (London: Lexis-Nexis UK, 1973 - ) vol. 37, at para. i4,
the concept is described as follows:

In sum, it may be said that the inherent jurisdiction of the court is a virile and viable doctrine, and has been defined
as being the reserve or fund of powers, a residual source of powers, which the court may draw upon as necessary
whenever it is just or equitable to do so, in particularly to ensure the observation of the due process of law, to
prevent improper vexation or oppression, to do justice between the parties and to secure a fair trial between them.

35 In spite of the expansive nature of this power, inherent jurisdiction does not operate where Parliament or the
Legislature has acted. As Farley J. noted in Roval Oak Mines Inc., supra, inherent jurisdiction is "not limitless; if the
legisiative body has not left a functional gap or vacuum, then inherent jurisdiction shouid not be brought into play"
(para. 4). See also, Baxter Student Housing Ltd v. College Housing Co-operative Ltd. (1973}, [1976] 2 S.C.R. 475
(S.C.C.) at 480; Richtree Inc., Re, [2005] O.J. No. 251 (Ont. S.C.J. [Commercial List]).

36 In the CCAA context, Parliament has provided a statutory framework to extend protection to a company while
it holds its creditors at bay and attempts to negotiate a compromised plan of arrangement that will enable it to emerge
and continue as a viable economic entity, thus benefiting society and the company in the long run, along with the
company's creditors, shareholders, employees and other stakeholders. The s. 11 discretion is the engine that drives this
broad and flexible statutory scheme, and that for the most part supplants the need to resort to inherent jurisdiction. In
that regard, 1 agree with the comment of Newbury J.A. in Skeena Cellulose Inc., Re, [2003] B.C.J. Na. 1335, 43 C.B.R.
{4th) 187 (B.C. C.A.) at para. 46, that:

... the court is not exercising a power that arises from its nature as a superior court of law, but is exercising the
discretion given to it by the CCAA. . .. This is the discretion, given by s. 1 I, to stay proceedings against the debtor
corporation and the discretion, given by s. 6, to approve a plan which appears to be reasonable and fair, to be in
accord with the requirements and objects of the statute, and to make possible the continuation of the corporation
as a viable entity. It is these considerations the courts have been concemed with in the cases discussed
above,[FN2] rather than the integrity of their own process.

37 As Jacob observes, in his article "The Inherent Jurisdiction of the Court", supra, at p. 25:

The inherent jurisdiction of the court is a concept which must be distinguished from the exercise of judicial dis-
cretion. These two concepts resemble each other, particularly in their operation, and they often appear to overlap,
and are therefore sometimes confused the one with the other. There is nevertheless a vital juridical distinction
between jurisdiction and discretion, which must always be observed.

38 [ do not mean to suggest that inherent jurisdiction can never apply in a CCAA context, The court retains the
ability to control its own process, should the need arise. There is a distinction, however — difficuit as it may be to
draw — between the court's process with respect to the restructuring, on the one hand, and the course of action in-
volving the negotiations and corporate actions accompanying them, which are the company's process, on the other
hand. The court simply supervises the latter process through its ability to stay, restrain or prohibit proceedings against
the company during the plan negotiation period "on such terms as it may impose".[FN3| Hence the better view is that
a judge is generally exercising the court's statutory discretion under s. 11 of the Act when supervising a CCAA pro-
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ceeding. The order in this case could not be founded on inherent jurisdiction because it is designed to supervise the
company's process, not the court’s process.

The Section 1! Discretion

39 This appeal involves the scope of a supervisory judge's discretion under s. 11 of the CCAA, in the context of
corporate governance decisions made during the course of the plan negotiating and approval process and, in particular,
whether that discretion extends to the removal of directors in that environment. In my view, the s. 11 discretion — in
spite of its considerable breadth and flexibility — does not permit the exercise of such a power in and of itself. There
may be situations where a judge in a CCAA proceeding would be justified in ordering the removal of directors pur-
suant to the oppression remedy provisions found in s, 241 of the CBCA, and imported into the exercise of the 5. 11
discretion through s. 20 of the CCAA. However, this was not argued in the present case, and the facts before the court
would not justify the removal of Messrs. Woollcombe and Keiper on oppression remedy grounds.

40 The pertinent portions of s. 11 of the CCAA provide as follows:

Powers of court
11. (1) Notwithstanding anything in the Barkruptcy and Insolvency Act or the Winding-up Act, where an ap-
plication is made under this Act in respect of a company, the court, on the application of any person interested in

the matter, may, subject to this Act, on notice to any other person or without notice as it may see fit, make an order
under this section.

Initial application court orders

(3) A court may, on an initial application in respect of a company, make an order on such terms as it may impose,
effective for such period as the court deems necessary not exceeding thirty days.

(a) staying, until otherwise ordered by the court, all proceedings taken or that might be taken in respect of
the company under an Act referred to in subsection (1);

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding
against the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of or proceeding with any other
action, suit or proceeding against the company.

Other than initial application court orders

(4) A court may, on an application in respect of a company other than an initial application, make an order on such
terms as it may impose.

(a) staying, until otherwise ordered by the court, for such period as the court deems necessary, all pro-
ceedings taken or that might be taken in respect of the company under an Act referred to in subsection

(1

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding
against the company; and
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(c) prohibiting, until otherwise ordered by the court, the commencement of or proceeding with any other
action, suit or proceeding against the company.
Burden of proof on application
(6) The court shall not make an order under subsection (3) or (4) unless
(a) the applicant satisfies the court that circumstances exist that make such an order appropriate; and

(b) in the case of an order under subsection (4}, the applicant also satisfied the court that the applicant has
acted, and is acting, in good faith and with due diligence.

41 The rule of statutory interpretation that has now been accepted by the Supreme Court of Canada, in such cases
as R. v. Sharpe, [2001] 1 8.C.R. 45 (8.C.C.), at para. 33, and Rizzo & Rizzo Shoes Ltd,, Re, [1998]1S.C.R. 27 (S.C.C.),
at para. 21 is articulated in E.A. Driedger, The Construction of Statutes, 2™ ed. (Toronto: Butterworths, 1983) as
follows:

Today, there is only one principle or approach, namely, the words of an Act are to be read in their entire context
and in their grammatical and ordinary sense harmoniously with the scheme of the Act, the object of the Act, and
the intention of Parliament.

See also Ruth Sullivan, Sullivan and Driedger on the Construction of Statutes, 4* ed. (Toronto: Butterworths, 2002) at
page 262,

42 The interpretation of s. 11 advanced above is true to these principles. It is consistent with the purpose and
scheme of the CCAA, as articulated in para. 38 above, and with the fact that corporate governance matters are dealt
with in other statutes. In addition, it honours the historical reluctance of courts to intervene in such matters, or to
second-guess the business decisions made by directors and officers in the course of managing the business and affairs
of the corporation.

43 Mr. Leon and Mr. Swan argue that matters relating to the removal of directors do not fall within the court's
discretion under s. 11 because they fall outside of the parameters of the court's role in the restructuring process, in
contrast to the company's role in the restructuring process. The court's role is defined by the "on such terms as may be
imposed" jurisdiction under subparagraphs 11(3)(a)-(c) and 11(4)(a)-(c) of the CCAA to stay, or restrain, or prohibit
proceedings against the company during the "breathing space" period for negotiations and a plan. I agree.

44 What the court does under s. 11 is to establish the boundaries of the playing field and act as a referee in the
process. The company's role in the restructuring, and that of its stakeholders, is to work out a pian or compromise that
a sufficient percentage of creditors will accept and the court will approve and sanction. The corporate activities that
take place in the course of the workout are governed by the legislation and legal principles that normaily apply to such
activities. In the course of acting as referee, the court has great leeway, as Farley J. observed in LehAndorff General
Partner Lid., supra, at para 5, "to make order[s] so as to effectively maintain the status quo in respect of an insolvent
company while it attempts to gain the approval of its creditors for the proposed compromise or arrangement which will
be to the benefit of both the company and its creditors". But the s. 11 discretion is not open-ended and unfettered. Its
exercise must be guided by the scheme and object of the Act and by the legal principles that govern corporate law
issues. Moreover, the court is not entitled to usurp the role of the directors and management in conducting what are in
substance the company's restructuring efforts.

45 With these principles in mind, I turn to an analysis of the various factors underlying the interpretation of the s.
Il discretion.
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46 I'start with the proposition that at common law directors could not be removed from office during the term for
which they were elected or appointed: London Finance Corp. v. Banking Service Corp. (1922}, 23 O.W.N. 138 (Ont.
H.C.); Stephenson v. Vokes {1896), 27 O.R. 691 (Ont. H.C.). The authority to remove must therefore be found in
statute law.

47 In Canada, the CBCA and its provincial equivalents govern the election, appointment and removal of directors,
as well as providing for their duties and responsibilities. Shareholders elect directors, but the directors may fill va-
cancies that occur on the board of directors pending a further shareholders meeting: CBCA, ss. 106(3) and 111.[FN4]
The specific power fo remove directors is vested in the shareholders by s. 109(1) of the CBCA. However, s. 241
empowers the court — where it finds that oppression as therein defined exists — to "make any interim or final order it
thinks fit", including (s. 241(3)(e)) "an order appointing directors in place of or in addition to all or any of the directors
then in office". This power has been utilized to remove directors, but in very rare cases, and only in circumstances
where there has been actual conduct rising to the level of misconduct required to trigger oppression remedy relief: see,
for example, Catalyst Fund General Partner I Inc. v. Hollinger Inc.. [2004] O.J. No. 4722 (Ont. $.C.J.).

43 There is therefore a statutory scheme under the CBCA (and similar provincial corporate legislation) providing
for the election, appointment, and removal of directors. Where another applicable statute confers jurisdiction with
respect to a matter, a broad and undefined discretion provided in one statute cannot be used to supplant or override the

other applicable statute. There is no legislative "gap" to fill. See Baxter Student Housing Ltd. v. College Housing
Co-operative Ltd., supra, at p. 480; Royal Oak Mines Inc. (Re), supra; and Richtree Inc. (Re), supra.

49 At paragraph 7 of his reasons, the motion judge said:

The board is charged with the standard duty of "manage[ing], [sic] or supetvising the management, of the busi-
ness and affairs of the corporation": s. 102(1) CBCA. Ordinarily the Court will not interfere with the composition
of the board of directors. However, if there is good and sufficient valid reason to do so, then the Court must not
hesitate to do so to correct a problem. The directors should not be required to constantly look aver their shoulders
for this would be the sure recipe for board paralysis which would be so detrimental to a restructuring process; thus
interested parties should only initiate a motion where it is reasonably obvious that there is a problem, actual or
poised to become actual.

[emphasis added]

50 Respectfully, I see no authority in s. 11 of the CCAA for the court to interfere with the composition of a board
of directors on such a basis.

51 Court removal of directors is an exceptional remedy, and one that is rarely exercised in corporate law. This
reluctance is rooted in the historical unwillingness of courts to interfere with the internal management of corporate
affairs and in the court's well-established deference to decisions made by directors and officers in the exercise of their
business judgment when managing the business and affairs of the corporation. These factors also bolster the view that
where the CCAA is silent on the issue, the court should not read into the s. 11 discretion an extraordinary power —
which the courts are disinclined to exercise in any event — except to the extent that that power may be introduced
through the application of other legislation, and on the same principles that apply to the application of the provisions of
the other legislation.

The Oppression Remedy Gateway

52 The fact that s. 11 does not itself provide the authority for a CCAA judge to order the removal of directors does
not mean that the supervising judge is powerless to make such an order, however. Section 20 of the CCAA offers a
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gateway to the oppression remedy and other provisions of the CBCA and similar provincial statutes. Section 20 states:

The provisions of this Act may be applied together with the provisions of any Act of Parliament or of the legis-
lature of any province that authorizes or makes provision for the sanction of compromises or arrangements be-
tween a company and its shareholders or any class of them.

53 The CBCA is legislation that “makes provision for the sanction of compromises or arrangements between a
company and its shareholders or any class of them". Accordingly, the powers of a judge under s. 11 of the CCAA may
be applied together with the provisions of the CBCA, including the oppression remedy provisions of that statute. [ do
not read s. 20 as limiting the application of outside legislation to the provisions of such legislation dealing specifically
with the sanctioning of compromises and arrangements between the company and its shareholders. The grammatical
structure of s. 20 mandates a broader interpretation and the oppression remedy is, therefore, available to a supervising
judge in appropriate circumstances.

54 [ do not accept the respondents’ argument that the motion judge had the authority to order the removal of the
appellants by virtue of the power contained in s. 145(2)(b}) of the CBCA to make an order "declaring the result of the
disputed election or appointment" of directors. In my view, s. 145 relates to the procedures underlying disputed
elections or appointments, and not to disputes over the compaosition of the board of directors itself. Here, it is conceded
that the appointment of Messrs. Woollcombe and Keiper as directors complied with all relevant statutory require-
ments. Farley J. quite properly did not seek to base his jurisdiction on any such authority.

The Level of Conduct Required

55 Colin Campbell J. recently invoked the oppression remedy to remove directors, without appointing anyone in

their place, in Catalyst Fund General Partner { Inc. v. Hollinger Inc., supra The bar is high. In reviewing the appli-
cable law, C. Campbell . said {para. 68):

Director removal is an extraordinary remedy and certainly should be imposed most sparingly. As a starting point,
[ accept the basic proposition set out in Peterson, "Shareholder Remedies in Canada"[FNS]:

SS. 18.172 Removing and appointing directors to the board is an extreme form of judicial intervention. The
board of directors is elected by the sharcholders, vested with the power to manage the corporation, and ap-
points the officers of the company who undertake to conduct the day-to-day affairs of the corporation.
[Footnote omitted.] It is clear that the board of directors has control over policymaking and management of
the corporation. By tampering with a board, a court directly affects the management of the corporation. If a
reasonable balance between protection of corporate stakeholders and the freedom of management to conduct
the affairs of the business in an efficient manner is desired, altering the board of directors should be a
measure of last resort. The order could be suitable where the continuing presence of the incumbent directors
is harmful to both the company and the interests of corporate stakeholders, and where the appointment of a
new director or directors would remedy the oppressive conduct without a receiver or receiver-manager.

[emphasis added]

56 C. Campbell J. found that the continued involvement of the Ravelston directors in the Hollinger situation
would "significantly impede" the interests of the public shareholders and that those directors were "motivated by
putting their interests first, not those of the company" (paras. 82-83). The evidence in this case is far from reaching any
such benchmark, however, and the record would not support a finding of oppression, even if one had been sought.

57 Everyone accepts that there is no evidence the appellants have conducted themselves, as directors — in which
capacity they participated over two days in the bid consideration exercise — in anything but a neutrai fashion, having
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regard to the best interests of Stelco and all of the stakeholders. The motion judge acknowledged that the appeilants
“may well conduct themselves beyond reproach”. However, he simply decided there was a risk — a reasonable ap-
prehension -— that Messrs. Woollcombe and Keiper would not live up to their obligations to be neutral in the future.

58 The risk or apprehension appears to have been founded essentially on three things: (1) the earlier pubiic
statements made by Mr. Keiper about "maximizing shareholder value"; (2) the conduct of Clearwater and Equilibrium
in criticizing and opposing the Stalking Horse Bid; and (3) the motion judge's opinion that Clearwater and Equilib-
rium — the shareholders represented by the appellants on the Board — had a "vision" that "usually does not en-
compass any significant concern for the long-term competitiveness and viability of an emerging corporation"”, as a
result of which the appellants would approach their directors' duties looking to liquidate their shares on the basis of a
“short-term hold" rather than with the best interests of Stelco in mind. The motion judge transposed these concerns
into anticipated predisposed conduct on the part of the appellants as directors, despite their apparent understanding of
their duties as directors and their assurances that they would act in the best interests of Stelco. He therefore concluded
that "the risk to the process and to Stelco in its emergence [was] simply too great to risk the wait and see approach”.

59 Directors have obligations under s. 122(1) of the CBCA (a) to act honestly and in good faith with a view to the
best interest of the corporation (the “statutory fiduciary duty" obligation), and (b) to exercise the care, diligence and
skill that a reasonably prudent person would exercise in comparable circumstances (the "duty of care” obligation).
They are also subject to control under the oppression remedy provisions of s. 241, The general nature of these duties
does not change when the company approaches, or finds itself in, insolvency: People's Department Stores Lid. (1992)
fne., Re, [2004] S.C.J. No. 64 (8.C.C.) at paras. 42-49,

60 In Peoples the Supreme Court noted that “the interests of the corporation are not to be confused with the in-
terests of the creditors or those of any other stakeholders” (para. 43), but also accepted "as an accurate statement of the
law that in determining whether [directors] are acting with a view to the best interests of the corporation it may be
legitimate, given all the circumstances of a given case, for the board of directors to consider, infer alia, the interests of
shareholders, employees, suppliers, creditors,-consumers, governments and the environment" (para. 42), Importantly
as well — in the context of "the shifting interest and incentives of shareholders and creditors" — the court stated (para.

47):

In resolving these competing interests, it is incumbent upon the directors to act honestly and in good faith with a
view to the best interests of the corporation. In using their skills for the benefit of the corporation when it is in
troubled waters financially, the directors must be careful to attempt to act in its best interests by creating a "better"
corporation, and not to favour the interests of any one group of stakeholders.

61 In determining whether directors have fallen foul of those obligations, however, more than some risk of an-
ticipated misconduct is required before the court can impose the extraordinary remedy of removing a director from his
or her duly elected or appointed office. Although the motion judge concluded that there was a risk of harm to the
Stelco process if Messrs Woollcombe and Keiper remained as directors, he did not assess the level of that risk. The
record does not support a finding that there was a sufficient risk of sufficient misconduct to warrant a conclusion of
oppression. The motion judge was not asked to make such a finding, and he did not do so.

62 The respondents argue that this court should not interfere with the decision of the motion judge on grounds of
deference. They point out that the motion judge has been case-managing the restructuring of Stelco under the CCAA
for over fourteen months and is intimately familiar with the circumstances of Stelco as it seeks to restructure itself and

emerge from court protection.

63 There is no question that the decisions of judges acting in a supervisory role under the CCAA, and particularly
those of experienced commercial list judges, are entitled to great deference: see Algoma Steel Inc. v. Union Gas Lid,
(2003}, 63 O.R. (3d) 78 (Ont. C.A.} at para. 16. The discretion must be exercised judicially and in accordance with the
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principles governing its operation. Here, respectfully, the motion judge misconstrued his authority, and made an order
that he was not empowered to make in the circumstances.

64 The appellants argued that the motion judge made a number of findings without any evidence to support them.
Given my decision with respect to jurisdiction, it is not necessary for me to address that issue.

The Business Judgment Rule

65 The appellants argue as weil that the motion judge erred in failing to defer to the unanimous decision of the
Stelco directors in deciding to appoint them to the Stelco Board. It is well-established that Jjudges supervising re-
structuring proceedings — and courts in general — will be very hesitant to second-guess the business decisions of
directors and management. As the Supreme Court of Canada said in Peoples, supra, at para. 67:

Courts are ill-suited and should be reluctant to second-guess the application of business expertise to the consid-
erations that are involved in corporate decision making . . .

66 In Brant Investments Ltd. v. KeepRite Inc. (1991), 3 O.R. (3d) 289 (Ont. C.A.) at 320, this court adopted the
following statement by the trial judge, Anderson J.:

Business decisions, honestly made, should not be subjected to microscopic examination. There should be no in-
terference simply because a decision is unpopular with the minerity [FN§)

67 MeKinlay J.A then went on to say:

There can be no doubt that on an application under s. 234[FN7] the trial judge is required to consider the nature of
the impugned acts and the method in which they were carried out. That does not meant that the trial judge should
substitute his own business judgment for that of managers, directors, or a committee such as the one involved in
assessing this transaction. Indeed, it would generally be impossible for him to do so, regardless of the amount of
evidence before him. He is dealing with the matter at a different time and place; it is unlikely that he will have the
background knowledge and expertise of the individuals involved; he could have little or no knowledge of the
background and skills of the persons who would be carrying out any proposed plan; and it is unlikely that he
would have any knowledge of the specialized market in which the corporation operated. In short, he does not
know enough to make the business decision required.

68 Although a judge supervising a CCAA proceeding develops a certain "feel” for the corporate dynamics and a
certain sense of direction for the restructuring, this caution is worth keeping in mind. See also Skeena Cellulose Inc.,
Re, supra, Sammi Atlas Inc., Re (1998), 3 C.B.R. (4th) 171 (Ont. Gen. Div. [Commercial List]y; Olympia & York
Developments Ltd. (Re), supra; Alberta-Pacific Terminals Ltd., Re (1991), 8 C.B.R. (3d) 99 (B.C. $.C.). The court is
not catapulted into the shoes of the board of directors, or into the seat of the chair of the board, when acting in its
supervisory role in the restructuring,

69 Here, the motion judge was alive to the "business judgment" dimension in the situation he faced. He distin-
guished the application of the rule from the circumstances, however, stating at para. 18 of his reasons:

With respect I do not see the present situation as involving the "management of the business and affairs of the
corporation”, but rather as a quasi-constitutional aspect of the corporation entrusted albeit to the Board pursuant to
s. 111(1) of the CBCA. 1 agree that where a board is actually engaged in the business of a judgment situation, the
board should be given appropriate deference. However, to the contrary in this situation, I do not see it as a situa-
tion calling for (as asserted) more deference, but rather considerably less than that. With regard to this decision of
the Board having impact upon the capital raising process, as I conclude it would, then similarly deference ought
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not to be given.

70 I do not see the distinction between the directors’ role in "the management of the business and affairs of the
corporation” (CBCA, s. 102) — which describes the directors’ overall responsibilities — and their role with respect to
a "quasi-constitutional aspect of the corporation” (i.e. in filling out the composition of the board of directors in the
event of a vacancy). The "affairs" of the corporation are defined in s. 1 of the CBCA as meaning "the relationships
among a corporation, it affiliates and the shareholders, directors and officers of such bodies corporate but does not
include the business carried on by such bedies corporate”. Corporate governance decisions relate directly to such
relationships and are at the heart of the Board's business decision-making role regarding the corporation's business and
affairs. The dynamics of such decisions, and the intricate balancing of competing interests and other corporate-related
factors that goes into making them, are no more within the purview of the court's knowledge and expertise than other
business decisions, and they deserve the same deferential approach. Respectfully, the motion judge erred in declining
to give effect to the business judgment rule in the circumstances of this case,

71 This is not to say that the conduct of the Board in appointing the appellants as directors may never come under
review by the supervising judge. The court must ultimately approve and sanction the plan of compromise or ar-
rangement as finally negotiated and accepted by the company and its creditors and stakeholders, The plan must be
found to be fair and reasonable before it can be sanctioned. If the Board's decision to appoint the appellants has
somehow so tainted the capital raising process that those criteria are not met, any eventual plan that is put forward will
fail.

72 The respondents submit that it makes no sense for the court to have jurisdiction to declare the process flawed
only after the process has run its course. Such an approach to the restructuring process would be inefficient and a waste
of resources. While there is some merit in this argument, the court cannot grant itself jurisdiction where it does not
exist. Moreover, there are a plethora of checks and balances in the negotiating process itself that moderate the risk of
the process becoming irretrievably tainted in this fashion — not the least of which is the restraining effect of the
prospect of such a consequence. I do not think that this argument can prevail. In addition, the court at all times retains
its broad and flexible supervisory jurisdiction — a jurisdiction which feeds the creativity that makes the CCAA work
so well —— in order to address faimess and process concerns along the way. This case relates only to the court's ex-
ceptional power to order the removal of directors.

The Reasonable Apprehension of Bias Analogy

73 In exercising what he saw as his discretion to remove the appellants as directors, the motion judge thought it
would be useful to "borrow the concept of reasonable apprehension of bias . . .with suitable adjustments for the nature
of the decision making involved" {para. 8). He stressed that "there was absolutely no allegation against [Mr. Wooll-
combe and Mr. Keiper] of any actual 'bias' or its equivalent” (para. 8). He acknowledged that neither was alleged to
have done anything wrong since their appointments as directors, and that at the time of their appointments the ap-
pellants had confirmed to the Board that they understood and would abide by their duties and responsibilities as di-
rectors, including the responsibility to act in the best interests of the corporation and not in their own interests as
shareholders. In the end, however, he concluded that because of their prior public statements that they intended to
"pursue efforts to maximize shareholder value at Stelco”, and because of the nature of their business and the way in
which they had been accumulating their shareholding position during the restructuring, and because of their linkage to
40% of the common sharehelders, there was a risk that the appellants would not conduct themselves in a neutrai
fashion in the best interests of the corporation as directors.

74 In my view, the administrative law notion of apprehension of bias is foreign to the principles that govern the
election, appointment and removal of directors, and to corporate governance censiderations in general. Apprehension
of bias is a concept that ordinarily applies to those who preside over judicial or quasi-judicial decision-making bodies,
such as courts, administrative tribunals or arbitration boards. its application is inapposite in the business deci-
sion-making context of corporate law. There is nothing in the CBCA or other corporate legislation that envisages the

© 2012 Thomson Reuters, No Claim to Orig. Govt. Works




Page 19

2005 CarswellOnt 1188, 2 B.L.R. (4th) 238, 9 C.B.R. (5th}) 135, 196 O.A.C. 142, 253 D.L.R. (4th) 109, 75 O.R. (3d) 5

screening of directors in advance for their ability to act neutrally, in the best interests of the corporation, as a prereq-
uisite for appointment.

75 Instead, the conduct of directors is governed by their common law and statutory obligations to act honestly and
in good faith with a view to the best interests of the corporation, and to exercise the care, diligence and skill that a
reasonably prudent person would exercise in comparable circumstances {CBCA, s. 122(1)(a) and (b)). The directors
also have fiduciary obligations to the corporation, and they are liable to oppression remedy proceedings in appropriate
circumstances. These remedies are available to aggrieved complainants — including the respondents in this case —
but they depend for their applicability on the director having engaged in conduct justifying the imposition of a remedy.

76 If the respondents are correct, and reasonable apprehension that directors may not act neutrally because they
are aligned with a particular group of shareholders or stakeholders is sufficient for removal, all nominee directors in
Canadian corporations, and all management directors, would automatically be disqualified from serving. No one
suggests this should be the case. Moreover, as Iacobucci J. noted in Blair v. Consolidated Enfield Corp., [1995] 4
S.C.R. 5 (S.C.C.) at para. 35, "persons are assumed to act in good faith unless proven otherwise". With respect, the
motion judge approached the circumstances before him from exactly the opposite direction. It is commonplace in
corporate/commercial affairs that there are connections between directors and various stakeholders and that conflicts
" will exist from time to time. Even where there are conflicts of interest, however, directors are not removed from the
board of directors; they are simply obliged to disclose the conflict and, in appropriate cases, to abstain from voting.
The issue to be determined is not whether there is a connection between a director and other shareholders or stake-
holders, but rather whether there has been some conduct on the part of the director that will justify the imposition of a
corrective sanction. An apprehension of bias approach does not fit this sort of analysis.

Part V — Disposition

71 For the foregoing reasons, then, I am satisfied that the motion judge erred in declaring the appointment of
Messrs. Woollcombe and Keiper as directors of Stelco of no force and effect.

78 I would grant leave to appeal, allow the appeal and set aside the order of Farley J. dated February 25, 2005.
79 Counsel have agreed that there shall be no costs of the appeal,
Goudge JA.;
[ agree.
Feldman J A.;
[ agree.
Appeal allowed.
FNI R.8.C. 1985, ¢. C-36, as amended.
FN2 The reference is to the decisions in Dyle, Royal Oak Mines, and Westar, cited above.
FN3 See paragraph 43, infra, where | elaborate on this distinction.

FN4 Tt is the latter authority that the directors of Stelco exercised when appointing the appellants to the Stelco Board.
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FN5 Dennis H. Peterson, Shareholder Remedies in Canada (Markham: LexisNexis — Butterworths — Looseleaf
Service, 1989) at 18-47.

FN6 Or, I would add, unpopular with other stakeholders.
FN7 Now s, 241.

END OF DOCUMENT
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Overview

[1] The moving parties (James Gandy, Hary Gandy and Trent Garmoe) are officers,

directors and shareholders in the Gandi Group, a series of related companies currently
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under CCAA protection. In those proceedings they assert indemnity claims in the range
of $75 — 80 million against each of the companies in the Gandi Group. The indemnity
claims arise out of arbitration proceedings brought against them individually, as officers
and directors, by TA Associates, a disgruntled investor in the Gandi Group. TA

Associates is the major unsecured creditor in the CCAA proceedings.

[2]  The assets of the Gandi Group have been sold and what remains to be done in the
CCAA process is the finalization of a plan of compromise and arrangement for the
distribution of the proceeds among the various creditors. Before settling on the most
effective type of plan for such a distribution - a consolidated plan, a partial consolidation
plan, or individual corporate plans — the Monitor and the creditors sought to have two

preliminary issues determined by the Court:

a) whether the moving parties (the Claimants) are entitled
to indemnity from all of the entities which comprise the

Gandi Group, and, if so,

b) whether those indemnification claims are “equity” or
“non-equity” claims for purposes of the CCAA (non-

equity claims have priority).
[31  On August 25, 2011, Justice Newbould, sitting on the Commercial List, ruled :

a) that the Claimants were only entitled to indemnity
from the direct and indirect parent company, Gandi
Holdings (except that the Claimant, James Gandy only
was also entitled to indemnification from a second entity
in the Group, Gandi Canada);
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b) that any claim of James Gandy was subordinated to the
claim of TA Associates because of an earlier existing
Subordination Agreement; and

c) that the claims for indemnification in respect of the TA
Associates claim in the arbitration were equity claims for
purposes of the CCAA and therefore subsequent in
priority to the claims of unsecured creditors.

{4]  The Claimants seek leave to appeal from that order.
[5] We deny the request.

Analysis

The Test

[6]  Leave to appeal is granted sparingly in CCAA proceedings and only when there
are serious and arguable grounds that are of real and significant interest to the parties.

The Court considers four factors;

(1)  Whether the point on the proposed appeal is of

significance to the practice;
(2)  Whether the point is of significance to the action;

(3)  Whether the appeal is prima facie meritorious or

frivolous; and

(4)  Whether the appeal will unduly hinder the progress of

the action.
See Re Stelco (Re), (2005) O.R. (3d) 5, at para. 24 (C.A.).

[7T  The Claimants do not meet this stringent test here.
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The Indemnification Issue

[8]  Whether the Claimants are entitled to indemnification from all or just one or some
of the entities in the Gandi Group was essentially a factual determination by the motion
judge, is of no significance to the practice as a whole, and the proposed appeal on that
issue is of doubtful merit in our view. We would not grant leave to appeal on that issue.

The Subordination Issue

[9] The same may be said for the Subordination Agreement issue. The Claimants
argue that by declaring that the indemnity claim of James Gandy is subordinate to the
CCAA claim of TA Associates, the motion judge usurped the role of the pending
arbiiration. We do not agree. The subordination issue needed to be clarified for purposes
of the CCAA proceedings. None of the criteria respecting the granting of leave is met in
relation to this proposed ground.

The “Equity Claim” Issue

f10] Nor do we see any basis for granting leave to appeal on the equity/non-equity

claim issue.

[11] “Equity” claims are subsequent in priority to non-equity claims by virtue of s. 6(8)
of the CCAA. What constitutes an “equity claim” is defined in s. 2(1) and would appear
to encompass the indemnity claims asserted by the Claimants here. Those provisions of
the Act did not come into force until shortly after the Gandi Group CCAA proceedings
commenced, however, and therefore do not apply in this situation. Newbould J. relied

upon previous case law suggesting that the new provisions simply incorporated the
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historical treatment of equity claims in such proceedings: see, for example, Re Nelson
Financial Group Ltd., 2010 ONSC 6229 (CanLlIl), (2010), 75 B.L.R. (4™ 302, at para.
27 (Pepall 1.). He therefore concluded that TA Associates was in substance attempting to
reclaim its equity investment in the Gandi Group through the arbitration proceedings and
that the Claimants’ indemnity claims arising from that claim must be equity claims for

CCAA purposes as well.

[12] This issue in the proposed appeal is not of significance to the practice since all
insolvency proceedings commenced after the new provisions of the CCAA came into
ceffect in September 2009 will be governed by those provisions, not by the prior
jurisprudence, The interpretation of sections 6(8) and 2(1) does not come into play on
this appeal. To the extent that existing case law continues to govern whatever pre-
September 2009 insolvency proceedings are still in the system, those cases will fall to be
decided on their own facts. We see no error in the motion judge’s analysis of the
jurisprudence or in his application of it to the facts of this case, and therefore see no basis
for granting leave to appeal from his disposition of the equity issue in these
circumstances.

Disposition

[13] The motion for leave to appeal is therefore dismissed. Costs to the Monitor and to
TA Associates fixed in the amount of $5,000 each, inclusive of disbursements and all

applicable taxes.

“Robert J. Sharpe J.A.”
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“R.A.Blair JA.?
“Paul Rouleau J.A.”
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Bankruptcy -— Priorities of claims — Unsecured claims — Priority with respect to other unsecured creditors

Underwriters participated in distribution of several flow-through shares of company, marketed on strength of explo-
ration company's tax benefits — Company's 2ccumulated expenses and tax benefits were far below amounts projected
— Company became insolvent and entered receivership — Company's shareholders brought severa! actions against
company, company's directors, officers and auditor, alleging misrepresentations in prospectus — Underwriters, di-
rectors and officers of exploration company were denied status as equitable lien holders — Trustee brought applica-
tion for determination of status of sharehalders, directors, owners, and auditor and underwriters as creditors of com-
pany — Directors, officers, auditor and underwriters were unsecured creditors of company — Flow-through share-
holders were not creditors company — Substance of shareholders' claims was for return of invested equity — Fact that
sharcholders' claims were not made in tort did not change substance of claims — Fact that some aspects of share
transaction resembled debtor creditor relationship did not change shareholders to creditors — Substance of under-
writers' claim was for relief based on contractual, legal and equitable duties and not retumn of investment — Under-
writers' claim was not too contingent, as was not too remote or speculative in nature — Underwriters' claim for costs
and disbursements incurred defending shareholders' claims was not contingent and was independent grounds for
claim.

Bankruptcy --- Priorities of claims —— Restricted and postponed claims — Officers, directors, and stockholders

Underwriters participated in distribution of several flow-through shares of company, marketed on strength of explo-
ration company's tax benefits — Company's accurulated expenses and tax benefits were far below amounts projected
—- Company became insolvent and entered receivership — Company's shareholders brought several actions against
company, company's directors, officers and auditor, alleging misrepresentations in prospectus — Directors and of-
ficers of exploration company were denied status as equitable lien holders — Trustee brought application for deter-
mination of status of shareholders, directors, owners — Directors and officers were unsecured creditors of company
— Flow-through shareholders were not creditors company — Substance of shareholders' claims was for return of
invested equity — Fact that shareholders' claims were not made in tort did not change substance of claims — Fact that
some aspects of share transaction resembled debtor creditor relationship did not change shareholders to creditors.

Cases considered by LoVecchio J.:

Blue Range Resource Corp., Re, 2000 CarswellAlta 12, 76 Alta. L.R. (3d) 338, [200014 W.W.R. 738, 15 CBR.
(4th) 169, 259 A.R. 30 (Alta. Q.B.) — considered

Canada Deposit Insurance Corp. v. Canadian Commercial Bank. 5 Alta. L.R. (3d) 193, [1992] 3 S.C.R. 558, 16
CB.R. (3d) 154, 7 B.L.R. (2d) 113, (sub nom. Canada Deposit Insurance Corp. v. Canadian Commercial Bank

0. 31) 131 A.R. 321, fsub nom. Canada Deposit Insurance Corp. v. Canadian Commercial Bank (No. 3)) 25
W.AC. 321, 97 D.L.R. {4th) 385, fsub nom. Canada Deposit Insurance Corp. v. Canadign Commercial Bank

No. 3)} 143 N.R. 321 (5.C.C.) — considered

Canadian Triton International Ltd, Re (1997}, 49 C.B.R. (3d) 192 (Cnt. Bktcy.) — referred to

Central Capital Corp., Re (1996), 38 C.B.R. (3d) 1, 26 B.L.R. (2d) 88. 132 D.L.R. (4th) 223, 27 O.R. (3d) 494,
fsub nom. Roval Bank v. Central Capital Corp.) 88 0.A.C. 161 (Ont. C.A.) — considered

Claude Resources Inc. (Trustee of) v. Dutton {1993), 22 C.B.R. (3d) 56, (sub nom. Claude Resources Inc.
{Bankrupt), Re} 115 Sask. R. 35 (Sask. Q.B.) — considered

Confederation Treasury Services Lid, Re, 43 CBR. (3d) 4, fsub nom. Confederation Treasury Services Lid
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considered

Gardner v. Newton (1916), 10 W.W.R. 51, 26 Man. R_ 251, 29 D.L.R. 276 (Man. K.B.) — considered

Magellan Aerospace Ltd. v. First Energy Capital Corp., 2001 ABCA 138 (Alta. C.A.)— referred to

Negus v. Oakley's General Contracting (1996), 152 N.S.R. (2d) 172, 442 A.P.R. 172. 40 CB.R. (3d) 270 (N.S.
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Ontario (Securities Commission) v. Consortium Construction Inc. ( 1993, 1 C.CL.8, 117 (Ont. Gen. Div.
[Commercial List]) — referred to .

United States v. Noland (1996), 517 U.S. 535, 116 8. Ct. 1524, i34 L. Ed. 2d 748, 64 U.S.1L.W. 4328, 77
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Bankruptcy and Insolvency Act, R.8.C. 1985, c. B-3
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Income Tax Act, R.S.C. 1985, ¢. 1 (5th Supp.)
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APPLICATION by trustee for determination of status of exploration company's auditor, underwriters, directors,
officers and shareholders as creditors of exploration company.

LoVecchio J.:
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INTRODUCTION

1 On August 31, 2000, applications were brought by Dundee Securities Corporation, Peters & Co. Limited,
Nesbitt Burns Inc., Newcrest Capital Inc., RBC Dominion Securities, Bunting Warburg Dillon Read Inc., First Energy
Capital Corporation (being the underwriters in the flow-through common share offering of Merit Energy Ltd., de-
seribed below), certain directors and officers of Merit Energy Ltd. and Larry Delf, a representative purchaser of
flow-through common shares in Merit, to determine whether these applicants were entitled to a priority in the nature of
an equitable lien over the proceeds of the sale of Merit's assets,

2 1 dismissed the equitable lien applications. The Underwriters, except First Energy Capital Corporation, appealed
that decision.

3 Needless to say, the applicants wanted to be recognized as ordinary creditors of Merit in the event they did not
have an equitable lien.

4 Pending the hearing of the equitable lien appeal, the administration of the estate of Merit continued. As a resuit
of my dismissal of the equitable lien claim, the Trustee anticipated that a fund of approximately $10 million would be
available for distribution to unsecured creditors.

5 Accordingly, the Trustee sought a determination as to the right of the Flow-Through Shareholders, the Un-
derwriters and the Directors and Officers to be recognized as ordinary creditors of Merit and to be included in the
distribution.

6 I heard argument on that issue on April 30, 2001 but reserved my decision until the results of the appeal were
known. On May 18, 2001, the appeal was heard and dismissed[FN11, so it is now appropriate to make the requested
determination,

7 The Trustee takes the position that the claims in issue are in substance claims by shareholders for the return of
equity and, on the basis of the decision in Bive Range Resource Corp., Re.JFN21, must rank behind the claims of
Merit's unsecured creditors.

3 Alternatively, the Trustee argues that their claims are too contingent to constitute provable claims under the
Bankruptcy and Insolvency Act.JFN3]

9 The Flow-Through Shareholders, the Underwriters and the Directors and Officers[IFN4] submitted that their

claims were in substance creditor claims and that they were not too contingent, thus qualifying them to rank as un-
secured creditors in Merit's inselvency. If that position is sustained, the quantification of those claims will be a sep-

arate issue.

BACKGROUND

10 Merit was in the business of the exploration, development and preduction of natural gas and crude oil in Al-
berta and Saskatchewan,

11 On July 15, 1999, the Underwritets entered into an underwriting agreement with Merit whereby they agreed to
participate in a public offering of 2,222,222 Flow-Through Shares of Merit. Paragraph 16 of the Underwriting
Agreement states in part:

The Corporation shall indemnify and save each of the Indemnified Persons harmless against and from all liabil-
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ities, claims, demands, losses, (other than losses of profit in connection with the distribution of common shares),
costs, damages and expenses to which any of the Indemnified Persons may be subject or which any of the In-
demnified Persons may suffer or incur, whether under the provisions of any statute or otherwise, in any way
caused by, or arising directly or indirectly from or in consequence of:

{a) any information or statement contained in the Public Record {other than any information or statement
relating solely to one or more of the Underwriters and furnished to the Corporation by the Underwriters
for inclusion in the Public Record) which is or is alleged to be untrue or any omission or alleged oinis-
sion to provide any information or state any fact the omission of which makes or is atleged to make any
such information or statement untrue or misleading in light of all the circumstances in which it was
made;

(b) any misrepresentation or alleged misrepresentation (except a misrepresentation or alleged misrep-
resentation which is based upon information relating solely to one or more of the Underwriters and
furnished to the Corporation by the Underwriters for inclusion in the Public Record) in the Public
Record.

12 The Underwriting Agreement provides in Paragraph 2 (entitled "Corporation's Covenants as to Qualification™)
that:

[Merit]} agrees:

(a) prior to the filing of the Preliminary Prospectus and thereafter and prior to the filing of the Pro-
spectus, to allow the Underwriters to participate fully in the preparation of the Preliminary Prospectus
{excluding the documents incorporated therein by reference) and such other documents as may be re-
guired under the Applicable Securities Laws in the Filing Jurisdictions to qualify the distribution of the
Common Shares in the Filing Jurisdictions and allow the Underwriters to conduct all due diligence
which the Underwriters may reasonably require (including with respect to the documents incorporated
therein by reference) in order to (i) confirm the Public Record is accurate and current in all material
respects; (ii) fulfill the Underwriters* obligations as agents and underwriters; and (iii) enable the Un-
derwriters to responsibly execute the certificate in the Preliminary Prospectus or the Prospectus required
to be executed by the Underwriters;

{b) the Corporation shall, not later than on July 19, 1999, have prepared and filed the Preliminary Pro-
spectus...with the Securities Commissions...

{c) the Corporation shall prepare and file the Prospectus...as soon as possible and in any event not later
than 4:30 p.m. (Calgary time) on August 3, 1999..,

(e) that, during the period commencing with the date hereof and ending on the conclusion of the dis-
tribution of the Common Shares, the Preliminary Prospectus and the Prospectus will fully comply with
the requirements of Applicable Securities Laws of the Filing Jurisdictions and, together with all infor-
mation incorporated therein by reference, will provide full, true and plain disclosure of ail material facts
relating to the Corporation and the Common Shares and will not contain any misrepresentation; provided
that the Corporation does not covenant with respect to information or statements contained in such
documents relating solely to one or more of the Underwriters and furnished to the Corporation by one or
more of the Underwriters for inclusion in such documents or omissions from such documents relating
solely to one or more of the Underwriters and the foregoing covenant shall not be considered to be
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confravened as a consequence of any material change occurring after the date hereof or the occurrence of
any event or state of facts after the date hereof if, in each such case, the Corporation complies with

subparagraphs 3(a), (b), (¢) and {d).

13 In accordance with its covenant, Merit filed a Preliminary Prospectus and a Prospectus to qualify the shares for
issue and ultimately the offering closed on August 17, 1999, at which time 2, 222, 222 Flow-Through Shares of Merit
were issued,

14  The Prospectus indicated that:

The gross proceeds of this Offering will be used to incur CEE in connection with the Corporation's ongoing oil
and natural gas exploration activities. The Underwriters' fee and the expenses of this Offering will be paid from
Merit's general funds...

The Flow-through Common Shares will be issued as "Flow-through Shares" under the Act. The Corporation will
incur on or before December 31, 2000, and renounce to each purchaser of Flow-through Common Shares, ef-
fective on or before December 31, 1999, CEE in an amount equal to the aggregate purchase price equal to the
aggregate purchase price paid by such purchaser.

Subscriptions for Flow-through Common Shares will be made pursuant to one or more subscription agreements
{"Subscription Agreements") to made between the Corporation and one or more of the Underwriters or one or
more sub-agents of the Underwriters, as agent for, on benalf of and in the name of'the purchasers of Flow-through
Common Shares...

15 The Prospectus also indicated that:

... Pursuant to the Subscription Agreements, the Corporation will covenant and agree (i) to incur on or before
December 31, 2000 and renounce to the purchaser, effective on or before December 31, 1999, CEE in an amount
equal to the aggregate purchase price paid by such purchaser for the Flow-Through Common Shares and (ii) that
if the Corporation does not renounce to such purchaser, effective on or before December 31, 1999, CEE equal to
such amount, or if there is a reduction in such amount renounced pursuant to the provision of the Act and as the
sole recourse of the purchaser for such failure or reduction, the Corporation shall indemnify the purchaser as to,
and pay in settlement thereof to the purchascr, an amount cqual to the amount of any tax payable or that may
become payable under the Act...by the purchaser as z consequence of such failure or reduction...

In respect of CEE renounced effective on December 31, 1999, and not incurred prior to the end of the period
commencing on the date that the Subscription Agreement is entered into and ending on February 29, 2000, the
Corporation will be required to pay an amount equivalent to interest to the Government of Canada. Any amount of
CEE renounced on December 31, 1999 and not incurred by December 31, 2000 will result in a reassessment of
deductible CEE to subscribers. However, interest in respect of additional tax payable under the Act by a purchaser
of Flow-Through Common Shares will generally not be levied in respect of such reassessment until after April 30,

2001.

16  The Underwriters each entered into Subscription and Renunciation Agreements with Merit for the purchase of
the Flow-Through Shares, containing the covenants described in paragraph 15 above.

17 Merit did not incur CEE as anticipated and in fact only approximately $4 million (of the anticipated $15 mil-
lion of CEE) was renounced to the Flow-Through Shareholders prior to Merit being placed in receivership, leaving an
$11 million shortfall. As a resuit, those Flow-Through Shareholders, who anticipated tax deductions bascd on $15
million of CEE, were potentially faced with a tax problem.
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18 The Directors and Officers entered into indemnity agreements with Merit, which state in part that:

To the full extent allowed by law, [Merit]...agrees to indemnify and save harmless the Indemnified Party, his
heirs, successors and legal representatives from and against any and all damages, liabilities, costs, charges or
expenses suffered or incurred by the indemnified Party, his heirs, successors or legal representatives as a result of
or by reason of the Indemnified Party being or having been a director and/or officer of [Merit] or by reason of any
action taken by the Indemnified Party in his capacity as a director and/or officer of [Merit], including without
limitation, any liability for unpaid employes wages, provided that such damages, liabilities, costs, charges or
expenses were not suffered or incurred as a direct result of the Indemnified Party's own fraud, dishonesty or wiiful
default.

19 Merit, the Underwriters and the Directors and Officers have been named as defendants in several actions
commenced throughout Canada by or on behalf of the Flow-Through Shareholders. These actions allege that Merit,
the Underwriters, the Directors and Officers and PriceWaterhouseCoopers are liable to the Plaintiffs because of
misrepresentations made in the Prospectus. The Plaintiffs seek, inter afia, damages against all defendants, recission of
their purchase of the Flow-Through Shares and damages for lost tax benefits associated with the Flow-Through
Shares. The Underwriters have third-partied Merit and the Directors and Officers. As noted, the Underwriters and the
Directors and Officers previously sought recognition as equitable lien holders (which was denied) and now they seek
recognition as ordinary creditors.

20 Price WaterhouseCoopers was at ail material times the auditor of Merit. As PriceWaterhovseCoopers had not
yet filed a proof of claim at the time the Trustee filed its motion, the Trustee's materials did not address its claim as part
of its application. However, the Trustee did not object to PriceWaterhouseCoopers participating in this application,

21 PriceWaterhouseCoopers is in a similar position as the Underwriters and the Directors and Officers as it too
has an indemnity from Merit and has also been sued by the Flow-Through Sharehaolders for misrepresentation. Its
indemnity states that:

Merit Energy Ltd. hereby indemnifies PriceWaterhouseCoopers LLP ("PriceWaterhouseCoopers™)...and holds
them harmless from all claims, liabilities, losses, and costs arising in circumstances where there has been a
knowing misrepresentation by a member of Merit Energy Ltd.'s management, regardless of whether such a person
was acting in Merit Energy Ltd.'s interest. This indemnification will survive termination of this engagement letter.
This release and indemmnification will not operate where PriceWaterhouscCoopers ought to have uncovered such
knowing misrepresentation but failed to, due the gross negligence or willful misconduct of Price Waterhouse-
Coopers, its partners and/or employees.

ISSUES

1. Are the claims of the Flow-Through Shareholders subordinate to the claims of Merit's unsecured creditors?

2. Are the claims of the Underwriters, the Directors and Officers and PriceWaterhouseCoopers subordinate to
the claims of Merit's unsecured creditors?

DECISION — ISSUE 1
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The claims of the Flow-Through Shareholders are subordinate to the claims of Merit's unsecured creditors as they
are in substanee shareholder claims for the return of an equity investment.

ANALYSIS

22 Cenfral to this application are the reasons of my sister Romaine . in Bine Range Resource Corp., Re.

23 In that case, Big Bear Exploration Ltd. eompleted a hostile takeover for all of the shares of Blue Range Re-
source Corporation. After the takeover was completed, Big Bear alleged that the publicly disclosed information upon
which it had relied in purchasing the Blue Range shares was misleading and that the shares were worthless. As sole
shareholder, Big Bear authorized Blue Range to commence CCAA proceedings and then submitted a claim as an
unsecured creditor in Blue Range's CCCA proceedings, based on the damages it alleged it had suffered as a resuit of
Blue Range's misrepresentations.

24  Romaine J. rejected Big Bear's attempt to prove as an unsecured creditor and held that Big Bear's ¢laim was "in
substance" a shareholder claim for a return of an equity investment and therefore ranked after the claims of unsecured
creditors according to the general principles of corporate law, insolvency law and equity.

25 Romaine J. stated at pp. 176-177:

In this case, the true nature of Big Bear's claim is more difficult to characterize. There may well be scenarios
where the fact that a party with a claim in tort or debt is a sharcholder is coincidental or incidental, such as where
a shareholder is aiso a regular trade creditor of a corporation, or slips and falls outside the corporate office and
thus has a claim in negligence against the corporation. In the current situation, however, the very core of the claim
is the acquisition of Blue Range shares by Big Bear and whether the consideration paid for such shares was based
on misrepresentation. Big Bear had no cause of action until it acquired shares of Blue Range, which it did through
share purchases for cash prior to becoming a majority sharcholder, as it suffered no damage until it 2cquired such
shares. This tort claim derives from Big Bear's status as shareholder, and not from a tort unrelated to that status.
The claim for misrepresentation therefore is hybrid in nature and combines elements of both a claim in tort and a
claimn as shareholder. It must be determined what character it has in substance.

1t is true that Big Bear does not claim recission. Therefore, this is not a claim for return of capital in the direct
sense. What is being claimed, however, is an award of damages measured as the difference between the "true”
value of Blue Range shares and their "misrepresented” value - in other words, money back from what Big Bear
"paid" by way of consideration...A tort award to Big Bear could only represent a return of what Big Bear invested
in equity of Blue Range. It is that kind of return that is limited by the basic common law principle that share-
holders rank after creditors in respect of any return on their equity investment, ...

1 find that the alleged share exchange loss derives from and is inextricably intertwined with Big Bear's share-
holder interest in Blue Range. The nature of the claim is in substance a claim by a sharehoider for a return of what
it invested qua shareholder, rather than an ordinary tort claim.

26 Romaine J. went on at pp. 177-184 to describe five policy reasons which justified the conclusion that share-
holders' claims such as Big Bear's should be ranked behind the claims of Blue Range's unsecured creditors. In sum-

mary, they are:

(i) the claims of shareholders rank behind the claims of creditors in insolvency;
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(i) creditors do business on the assumption that they will rank ahead of shareholders in the event of their debtor's
insolvency;

(iii) sharcholders are not entitled to rescind their shares on the basis of misrepresentation after the company has
become insolvent;

(iv) United States jurisprudence supports the priority of creditors in “stockholder fraud” cases; and

(v) to allow the shareholders to rank pari passu with the unsecured creditors could open the floodgates to ag-
grieved shareholders launching misrepresentation actions,

27 Canada Deposit [nsurance Corp. v. Canadian Commercial Bank[FN51 is also central to this application, That
case involved an issue of priorities with respect to the insolvency of the Canadian Commercial Bank, In an effort to
preserve the bank, a participation agreement was entered into among the governments of Canada and Alberta, the
Canada Deposit Insurance Corporation and six commercial banks, The sum of $255 million was advanced and it was
to be repaid by CCB out of certain portfolio assets and pre-tax income. The agreement promised an indemnity in the
event of insolvency, and gave the participants a right to subscribe for shares in CCB at a named price.

28 The Supreme Court of Canada held that although the participation agreement contained both debt and equity
features, it was, in substance, a debt transaction. Iacobueci J. stated at p. 406;

As T see it, the fact that the transaction contains both debt and equity features does not, in itself, pcse an insur-
mountable obstacle to characterizing the advance of $255 million. Instead of trying to pigeon-hole the entire
agreement between the Participants and C.C.B. In one of two categories, | see nothing wrong in recognizing the
arrangement for what it is, namely, one of a hybrid nature, combining elements of both debt and equity but which.

in substance, reflects a creditor-debtor relationship. Financial and capital markets have been most creative in the
variety of investments and securities that have been fashioned to meet the needs and interests of those who par-

ticipate in those markets. It is not because an agreement has certain equity features that a court must either ignore
those features as if they did not exist or characterize the transaction on the whole as an investment. There is an
alternative, It is permissible, and often required, or desirable, for debt and equity to coexist in the given financial
transaction without altering the substance of the agreement. Furthermore, it does not follow that each and every
aspect of such an agreement must be given the exact same weight when addressing a characterization issue.
Again, it is not because there are equity features that it is necessarily an investment in capital. This is particularly
true when, as here, the equity features are nothing more than supplementary to and not definitive of the essence of
the transaction. When a eourt is searching for the substance of a particular transaction, it should nof too easily be
distracted by aspects which are_in reality, only incidental or secondary in nature to the main thrust of the
agreement. [emphasis added]

29 As noted, the Flow-Through Shareholders have commenced several actions. Against Merit, they seek recission
or damages due to an alleged misrepresentation in the Prospectus (based on their statutory rights to these remedies as
disclosed in the Prospectus). They also claim damages relating to lost tax benefits associated with the Flow-Through
Shares. While this is a contractual remedy based on the Subscription and Renunciation Agreements, it also has ele-
ments of misrepresentation flowing from certain descriptive statements made in the Prospectus.

30  The Flow-Through Shareholders submitted that they are entitled to be treated as creditors based on the actions
they have commenced, but the Trustee objects to this treatment and has sought the direction of the Court in this regard.

i. The Trustee's Position

Kl | The Trustee (through counsel) focussed on the allegations made in the statements of claim in its analysis. It
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suggested that the essential allegation of the Flow-Through Shareholders in their actions is misrepresentation and that
as aresult of such misrepresentation they have suffered damages. The Trustee then deseribed the remedy sought as, in
essence, a claim for a return of equity, The Trustee suggested that the claim for the anticipated tax benefits was no
more than a claim for a benefit that was ancillary to their shareholding interest. The Trustee also described the
Flow-Through Shareholders' application to prove as unsecured creditors as an attempt to take a “second kick at the
can", following the failure of their equity investment.

32 Using the reasoning of Romaine J. in Ble Range Resource Corp., Re, the Trustee argued that the claim of the
Flow-Through Shareholders must be subordinated to Merit's unsecured creditors. The Trustee submitted that all five
policy reasons listed in that case (and described above) are present in this case, emphasizing that the dividend will be
reduced 20 to 27% ( from 15 to 11-12 cents) if the Flow-Through Shareholders' claims are included in the unsecured
creditors’ pool and that the facts in this case favour subordination even more than the facts in Blue Range Resource
Corp., Re, as some of the Flow-Through Sharcholders are seeking to rescind their purchase of the Flow-Through
Shares in their actions.

ii. The Flow-Through Shareholders' Position

33 Arguments were filed separately by Mr. McNally, as Counsel for Larry Delf (Mr. Delf being the designate of
the Representative Flow-Through Shareholders group), and by Mr. Shea as Counsel for certain other Flow-Through
Shareholders.

The Representative Flow-Through Shareliolders Group's Position

34 Mr. McNally did not take issue with the suggesiion that as a general rule, shareholders rank after secured
creditors. He also did not object to the reasoning of Romaine J. in Blie Range Resource Corp., Re, provided the case is
[imited to its context and not used to stand for the general proposition that in no circumstances may a shareholder ever
have a claim provable in bankruptey.

35 Mr. McNally did object to the Trustee's characterization of the claiin as a single claim for misrepresentation
seeking damages equal to their purchase price for the shares, He suggested that the claims involved firstly, a right to
damages or recission qua shareholder under securities legislation and secondly, a right to damages for breach of an
indemnity provision qua debt holder. He also submitted that this latter claim may also be seen as having nothing to do
with misrepresentation in the Prospectus or a return of capital, but arises independently as a result of Merit's failure to
incur and then renounce CEE to the shareholders to enable them to obtain certain tax deductions.

36 Mr, McNally suggested that this latter claim for tax losses was also a claim provable in bankruptcy, He ref-
erenced Laskin J.A.'s recognition in Central Capital Corp., Re [FN6] that shareholders may participate as creditors in
the context of declared dividends because the liquidity provisions of corporate legislation would not have been trig-
gered if the dividends had been declared prior to insolvency and would therefore be enforceable debts. Laskin J.A.
stated at p.536:

[t seems to me that these appellants must either be shareholders or creditors. Except for declared dividends, they
cannot be both... Moreover, as Justice Finlayson points out in his reasons, courts have always accepted the
proposition that when a dividend is declared it is a debt on which each shareholder can sue the corperation.

37  Mr McNally also relied on GM.D. Vending Co,, Re[FNT] where the British Columbia Court of Appeal al-
lowed declared but unpaid dividends to rank with other unsecured claims in a bankruptcy.

38  He also emphasized that the CEE aspect of the relationship between the Flow-Through Shareholders, on the
one hand, and Merit, the Underwriters and the Directors and Officers, on the other, possesses many of the indiciz of
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debt mentioned by Weiler J.A. in Ceniral Capital Corp., Re in that: (1) Merit is obliged to expend the funds raised by
the Prospectus on CEE and the funds are advanced by Flow-Through Shareholdets for this specific purpose alone, (2)
there is an indemnity provision in the Prospectus itself to the Flow-Through Shareholders if this does not occur, ev-
idencing an intention that the investors are to be fully repaid for the loss of the tax benefit [FN8] and (3) interest
becomes due for the amount of the failed tax write-off and is covered by the indemnity provision as tax payable.

39  Hesuggested that the indemnity provisions in the Subscription and Renunciation Apreements are enforceable
at law without consideration of corporate liquidity and are an acknowledgment of the unique commercial position of
the Flow-Through Shareholders in the event that the CEE is not renounced. He concluded by submilting that the
potential liquidity problem and contingent liability must constitute the rationale for the presence of the indemnity in
the Subscription and Renunciation Agreements in the first place.

The Other Flow-Tirrough Shareliolders Group's Position

40 Mr. Shea suggested that not only were the claims for tax losses relating to the CEE provable claims, the
tort/statutory aspects of their claims were also provable claims, albeit they would be dealt with as "contingent” claims
within the meaning of ss. 121 and 135 of the BIA[FN9]. He further submitted that the fact they are claims by share-
holders is irrelevant.

41 He relied on Gardner v, Newtan [FN10] as authority for the proposition that a contingent elaim s a claim that
may of may not ripen into a debt depending on the occwrrence of some fature event. Mr. Shea also suggested that so
long as the claim is not too remote or speculative, a claim, even though it has not yet been reduced to judgment, may
still be a contingent claim. Mr. Shea pointed out that the Ontario Court of Appeal in Confederation Treasury Services
Ltd, Re[FN11] departed from the earlier cases relied upon by the Trustee, includingClande Resources Ine. (Trustee
of) v. DuttonfFN12]. The Court of Appeal stated they imposed too high of a threshold for the establishment of a
contingent claim and held that it was not necessary o demonstrate probability of liability but merely to show they were
not too remote or speculative,

42 He asserted that the claims are not shareholder claims, but claims for statutory remedies and for breach of
contract and must rank with Merit's other unsecured creditors for that reason. Mr. Shea also said the Court must look to
the substance of the relationship between the claimant and the bankrupt and most importantly, the context in which the
claim is made.

43 Mr. Shea then argued that it would not be equitable to subordinate these claims while other claims based on
tort, breach of contract or statutory remedy are allowed to rank as unsecured claims and concluded that the traditional
principles for subordinating claims by shareholders do not apply to this case.

44  He supgested that allowing claims for statutory remedies andfor breach of contract based on misrepresentation
to rank as unsecured claims will not affect how creditors do business with companies, Further, he argued that allowing
this result will not "open the floodgates™ as the statutory remedies involved are narrow in scope and have strict and
relatively short time frames.

iti. The Underwriters' Position

45 Firstly, the Underwriters supported the Flow-Through Shareholders' submissions regarding the nature of their
claims, They emphasized that Blue Range Resource Corp., Re should not stand for the proposition that shareholders
must always be subordinated to unsecured creditors simply because they are shareholders. Rather, the nature and
substance of their claims determines the treatment they receive in the estate,

46 The Underwriters also suggested that Bive Range Revource Corp,, Re turned on its unique facts of a purchaser
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of Blue Range shares having knowledge of misrepresentations yet exercising sharehoider rights, such as authorizing
the company to take CCAA proceedings and then making an unsecured claim in those proceedings for the loss asso-
ciated with its share purchase. The shareholder in that case did not claim recission and did not deny or attempt to avoid
its sharcholder status. Moreover, there was no contractual right to be freated by the company as anything but a
shareholder.,

47  The Underwriters distinguished the claims of the Flow-Through Shareholders from those of Big Bear in Slue
Range Resource Corp., Re as follows: (1) the Flow-Through Shareholders are not pursuing tort claims based on their
status as shareholders, but rather are asserting a statutory right of recission, thereby refuting their status as share-
holders, (2) the Flow-Through Shareholders also allege a direct contractual claim for indemnity against Merit pursuant
to Subseription and Renunciation Agreements in which Merit agreed to incur qualifying expenditures (CEE), to re-
nounce the resulting tax benefits to them and to indemnify them if it failed to incur the CEE, and (3) if their claims are
ultimately successfurl, the Flow-Through Shareholders will be former shareholders and current creditors of Merit.

Resolution — ISSUE I

48 I agree with Romaine J. that the correct approach is to first examine the substance of the claim made against the
insolvent. There are the two claims mentioned by counsel for the Flow-Through Sharcholders. The first is an alternate
remedy for damages or recission based on the alleged misrepresentations contained in the Prospectus, I was advised
that some have advanced only one of these alternative claims. The second is cast as a claim in damages under the
indemnity in the Subscription and Renunciation Agreements for the failure to renounce CEE.

49  The Flow-Through Shareholders' claims for recission or damages based on misrepresentation derive from their
status as Merit shareholders. Regardless of how they are framed[FN13], the form the actions take cannot overcome the
substance of what is being claimed. It is plain from the Prospectus and the Subscription and Renunciation Agreements
that the Flow-Through Shareholders invested in equity. It is equally plain from their actions that what they seek to
recoup, in substance, is their investments. As in Biue Range Resource Corp., Re, the "very core” of these claims arises
from the circumstances surrounding the acquisition of Merit shares. The Flow-Through Shareholders had no cause of
action until they acquired the Flow-Through Shares and their claims include a direct claim for return of capital in their
request for recission and in the case of a damage claim, just as in Blue Range Resource Corp., Re, the measure of
damages enables them to recover the purchase price of the shares,

50  Ttis true these shareholders are using statutory provisions to make their claims in damages or recission rather
than the tort basis used in Re: Blue Range Resource Corp, but in substance they remain shareholder claims for the
return of an equity investment. The right to a return of this equity investment must be limited by the basic common law
principle that shareholders rank after creditors in respect of any return of their equity investment.

51 Now what about the second aspect of the ¢laims?

52  The second claim of the Flow-Through Shareholders has some of the features of a debt and the Subscription
. and Renunciation Agreements provide for a specific remedy in the event Merit fails to comply with its undertaking to
make and renounce the CEE expenditures.

53 While the discussion in Central Capital Corp., Re regarding the claim for declared dividends is appealing, it
does not precisely apply in these circumstances. The tax advantages associated with flow-through shares isreflected in
a premium paid for the purchase of the shares[FN141. In essence, what happens in a flow- through share offering (as
sanctioned by the Income Tax Ac{FN15]) is the shareholder buys deductions from the company. As the company has
given up deductions, it wants to be paid for those deductions that it is renouncing. From the perspective of the pur-
chaser of the shares, the premium for the shares would not have been paid without some assurance that the deductions
will be available. ] note the purchaser is also required to reduce their adjusted cost base of the shares (for tax purposes)
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by the amount of the deductions utilized by the purchaser.

54 While the Flow-Through Shareholders paid a premium for the shares (albeit to get the deductions), in my view
the debt features assaciated with the CEE indemnity from Merit do not "transform" that part of the relationship from a
shareholder relationship into a debt relationship, That part of the relationship remains "incidental” to being a share-
holder.

55 In summary, the Flow-Through Shareholders' claims, regardless of the basis chosen to support them, are in
substance claims for the return of their equity investment and accordingly cannot rank with Merit's unsecured credi-
tors.

DECISION — ISSUE 2

The claims of the Underwriters, the Directors and Officers and Price WaterhouseCoopers are not subordinate to
the claims of Merit's unsecured ereditors as they are in substance creditors' claims that are not too contingent to
constitute provable claims.

i. The Trustee's Position

56 The Trustee argued that while on their face, the Underwriters' and the Directors and Officers® claims are not
shareholder claims, "in substance”, they are shareholders’ claims and are no more than an indirect passing-on to Merit
of the Flow-Throngh Shareholders' claims. As a result, the Trustee submitted, equity dictates that since the
Flow-Through Shareholders' claims must rank behind those of the unsecured creditors, the claims of the Underwriters
and the Directors and Officers must fail as well. The Trustee suggested this subordination follows from the policy
considerations set out by Romaine J. in Blue Range Resource Corp., Re. Alternatively, the Trustee asserted that the
claims of the Underwriters and the Directors and Officers are so contingent they must be valued at nil,

fi. The Underwriters* Paosition

57 The Underwriters argued that regardless of how the Court characterized the Flow-Through Shareholders'
claims, the Trustee cannot succeed against the Underwriters because: (1) the indemnity claims are based on con-
tractual, legal and equitable duties owed to the Underwriters by Merit, to which the Flow-Through Shareholders are
strangers and to which Blue Range Resource Corp., Re has no application; (2) equitable subordination has never been
applied by Canadian courts and the Trustee cannot satisfy the test even if the court chooses to apply it, and (3) the
Underwriters’ claims are precisely the type of contingent claims contemplated by the BIA.

iif. The Directors’ and Officers’ Position

58 The Directors and Officers conceded that, while some of the potential liability they face is as a result of the
Flow-Through Shareholders' claims against them, or via indemnity claims brought by the Underwriters and Auditors
against them, their ¢claim is simply a claim in contract that is not an effort to obtain a return of equity. They argued that
the enforceability of the indemnity is not contingent on the source of the potential liability.

59 In any case, the Directors and Officers face claims other than from Merit's shareholders, which include: (1} a
Saskatchewan action alleging the Directors and Officers assented to or acquiesed in Merit not paying its accounts and
ought to be held liable for them, and {2) an Alberta action relating to ownership and lease payments on ailfield
equipment. The Directors and Officers asserted that the existence of these c¢laims demonstrate that they are not simply
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atternpting to pass on shareholder claims, but rather they are making a contractual claim for all the potential liability
they face, as the indemnity intends.

60 The Directors and Officers also suggested that, as with the Underwriters, some of the contingency in their
claim under the indemnity has been realized to the extent of legal fees incurred in defending the various actions. Inany
case, they agreed with the Flow-Through Shareholders and Underwriters that a contingent claim need not be "prob-
able" in order to be "provable" but need only something more than to "remote and speculative in nature”,

61 Further, directors and officers require indemnities and commercial necessity dictates that these indemnitics
have real value,

Resolution — ISSUE 2
Nature of the Underwrifers and the Direcfors’ and Qfficers’ claims against Merit

62  The fundamental premise of the Trustee's argument is that the Underwriters' indemnity simply "flows through”
or "passes on™ the Flow-Through Shareholders' claim to Merit. This ignores the nature of the causes of action being
advanced by the Underwriters and the existence of a contractual indemnity freely given by Merit for good and valu-
able consideration. The Trustee did not suggest that the indemnity was invalid or unenforceable, rather, it argued that
this valid and enforceable right should be treated as a "shareholders' claim" and subordinated. With respect, [ cannot
agree with the Trustee's position.

63 The Trustee's argument attempts to shift the Court's focus from the Underwriters' claim against Merit to the
claim being asserted against the Underwriters, even though it is the former that the Trustee wants the Court to sub-
ordinate. The Flow-Through Shareholders' cause of action against the Underwriter’s is predicated on the Underwriters'
alleged failure to discharge a statutory duty and their liability is not contingent in any way on a successful claim by the
Underwriters against Merit under the indemnity.

64 The Underwriters' indemnity claims against Merit are not made as a shareholder or for any return of investment
made by the Underwriters, Rather, they are based on contractual, legal and equitable duties owed directly by Merit to
the Underwriters. Similarly, the other causes of action advanced by the Underwriters against Merit in the Third Party
Notice do not arise from any equity position in the company, but are based on agency, fiduciary and contractual re-
lationships between the Underwriters and Merit, to which the Flow-Through Sharcholders are strangers and are un-
available for them to assert,

65 For example, the Underwriters are entitled to an indemnity for defence costs even if the Flow-Through
Shareholders' claims fail completely. The ultimate success or failure of the Flow-Through Sharecholders' claims makes
no difference to the existence and enforceability of this right against Merit.

66 As the Underwriters' claims are not claims for a return of equity, Blue Range Resource Corp., Re does not
apply. That decision only addressed equity claims of shareholders and I am not prepared to extend its application to the
claims of the Underwriters in the application before me, simply because the claims triggering an indemnity by the
Underwriters against Merit were shareholders' claims,

67 As Firstenergy Capital Corp. emphasized, even if I were to apply the policy considerations for subordinating
claims identified by Romaine J. in Blue Range Resource Corp., Re to the Underwriters' claims, these policy consid-
erations support a conclusion that the Underwriters' claims are of the type I believe that Romaine J. would protect, not
subordinate:

1. Shareholders rank behind creditors in insolvency - the issue here is whether the Underwriters are properly
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characterized as equity stakeholders or creditors. This is done by considering the substance of their claim. Re-
gardless of how the Flow-Through Shareholders’ claims are characterized, the substance of the Underwriters'
claims against Merit are contractual. They arise out of a contract for indemnity between Merit and the Under-
writers, This is clearly distinct from a ciaim for return of shareholders’ equity. The Trustee asked the court to
consider the faet of a possible future payment from the Underwriters to the Flow-Through Shareholders in
characterizing the claim of the Underwriters against Merit. Given the nature of the obligations under an indem-
nity, this is inappropriate. Describing the Underwriters' claims as “no more than and indirect passing-on of the
Flow-Through Shareholders' claims" is based on a flawed analysis of the obligations under an indemnity and
ignores the statutory duty of the Underwriters to the Flow-Through Shareholders. There are two distinct obliga-
tions.

The first obligation relates to the Flow-Through Shareholders' claims against the Underwriters and any obliga-
tions that may be imposed on the Underwriters as a result, This oblipation is completely unrelated to, and vnaf-
fected by the Underwriters' indemnity. The second obligation is between Merit, as indemnifier, and the Under-
writers. This second obligation is the obligation that must be characterized in this application. The Flow-Through
Shareholders are strangers to this claim.

2. Creditors do business with companies on the assumption they will rank zhead of shareholders on in-
solvency - the focus of this analysis is the degree of risk-taking respectively assumed by shareholders and cred-
itors. Unlike shareholders who assume the risks of insolvency, the Underwriters bargained, as any other creditor,
for their place at the creditor table in an insolvency. An indemnity is a well-known commercial concept business
people routinely use to eliminate or reduce risk and should be recognized as a necessary and desirable obligation.

To subordinate the Underwriters' claim would amount to a reversal of the expectations of the parties to the in-
demnities. The evidence before me suggests that the Underwriters would not have participated in Merit's offering
without the indemnity. I need not decide whether that is true.

Subordinating the Undérwriters would firndamentally change the underlying business relationship between un-
derwriters and issuers, arid would be unexpected in the industry. Such a result might make it impossible for an
underwriter to recover under an indemnity from a bankrupt issuer in respect of an equity offering,

3. Shareholders are not entitled to rescind shares after insolveacy - this consideration has no bearing on the
Underwriters as they are not shareholders seeking to rescind shares. Their claims against the bankrupt are for
damages under a contract for indemnity. Further, 1 was not asked to determine this particular question in this
application.

4. The principles of equitable subordination - In Canada Deposit fnsurance Corp, v. Canadian Commercial
Bank, the Supreme Court of Canada expressly left open the question of whether equitable subordination formed
part of Canadian insolvency law, but expressed its opinion as to the applicable test as developed in the United
States:

..{I) the claimant must have engaged in some type of inequitable conduct; (2) the misconduct must have
resulted in injury to the creditors of the bankrupt or conferred an unfair advantage on the claimant; and (3)
equitable subordination of the claim must not be inconsistent with the provisions of the bankruptcy stat-
ute...(p. 420)

An application of these criteria would lead to the conclusion that equitable subordination would not apply in this
case, even if it was part of Canadian law.

Although the Trustee suggested that the Underwriters may have "participated” in the misrepresentation, there is
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no evidence before me of inequitable conduct on their part. It is perhaps significant that the Flow-Through
Shareholders have not alleged any such misconduct as against the Underwriters, but rather they have only ad-
vanced the statutory causes of action available to them under securities legisiation.

As there is no evidence of inequitable conduct on the part of the Underwriters, there can be no corresponding
injury to Merit's other creditors, or enhancement of the Underwriters’ position.

Finally, the application of equitable subordination of the Underwriters' claims in this case would be inconsistent
with the established priority scheme contained in the BI4. The United States Supreme Court addressed this third
requirement of consistency in United States v. Noland[FN16]

[tlhis last requirement has been read as a “reminder to the bankyuptcy court that although it is a court of eg-
uity, it is not free to adjust the legally valid claim of an innocent party who asserts the claim in good faith
merely because the court perceives the rcsult as incquitable”

This statement encapsulates what the Trustee is asking to the Court to do; subordinate the claims of the Under-
writers, who have asserted their claims under their indemnities as they are entitled to do, merely because the result
may be perceived as inequitable. The words of the US Supreme Court are consistent with the view that equitable
subordination is an extraordinary remedy that ought to be employed only where there is some misconduct on the
part of the claimant. The statutory scheme of distribution in the BZ4 must be paramount, and if it is to be interfered
with, it should only be in clear cases where demonstrable inequitable conduct is present.

5. Floodgates - Romaine J. considered that allowing Big Bear's claim for misrepresentation to rank with unse-
cured creditors would encourage aggrieved shareholders to claim misrepresentation or fraud. This consideration
has no application to the Underwriters, who are not shareholders. Allowing the Underwriters' claims, which are
based on a contractual right of indemnity, will not open the door to increased claims of misrepresentation or fraud
by shareholders. The nature of the claims against the Underwriters and the Underwriters' claim against Merit are
entirely different.

68 In summary, the Underwriters' claims against Merit are creditors’ claims which rank with Merit's other un-
secured creditors.

69 With this result } appreciate the potential for the Flow-Through Shareholders to be seen as obtaining sotne
recovery from the estate before all the unsecured creditors are paid in full. It might even be suggested it may ultimately
allow the Flow-Through Shareholders to achieve indirectly what they could not achieve directly, based on the sub-

stance of their ¢laims, This inay be the final economic resuit,

70 However, success by the Flow-Through Shareholders against the Underwriters is not contingent upon success
by the Underwriters against Merit nor does it automatically follow that success by the Flow-Through Shareholders
against the Underwriters must inevitably lead to success by the Underwriters against Merit. A successful claim by the
Underwriters against Merit will be determined on the basis of the provisions of the indemnity and the result of the
claim against the Underwriters will be one of the factors in that analysis.

71 As the possible economic result described in paragraph 69 does not flow from a continuous chain of interde-
pendent events, the possibility that the Flow-Through Shareholders may indirectly recover some of their equity in-
vestment from others prior to Merit's unsecured creditors being paid in full would not be a sufficient reason to decide

this application differently.

72 As with the Underwriters, I find that the Directors and Officers have creditors' claims entitled to rank with
Merit's other unsecured creditors.
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Contingent clalips

73 While the Trustee's primary argument was the claims of the Underwriters and the Directors and Officers are
metely indirect sharehalder claims, alternatively, it argued that these claims are toa cantingent and cannot constitute a
provable claim on that basis.[FN17]

74  The Trustee relied on the case of Claude Resources Ine. (Tiustee of) v. Dution in support of its position. In that
case, an indemnity agreement was executed between the bankrupt and its sele shareholder, officer and director and
entitled the individual to be indemnified for any liabilities arising out of actions taken in his capacity as an officer and
director of the bankrupt. This individual was sued in relation to a debenture offering and sought to prove using his
indemnity. Noble J. described the claim as having a "double contingency", in that as a first step the action on the
debenture offering must be successful, and if so, then the claim on the application of the indemnity agreement must
also succeed. Noble ], held that more is needed beyond evidence that the creditor has been sued and that liability may
flow; some element of probability is needed.

75  The Trustee submitted that there is no evidence as to the potential success of the Flow-Through Shareholders’
claims apainst the Underwriters and/or the Directors and Officers, nor was it possible prior to judgment in those
actions, to determine whether any liability of the Underwriters and/or the Directors and Officers to the Flow-Through
Shareholders would qualify for indemnification.

76 The fact that a claim is contingent dogs not mean it is not "provable"[FN181, Provable claims include con-
tingent claims as long as they are not too speculative: Negus v. Oakley's General Contracting[FN19] , Section 12]
defines provable claims to include "all debts and liabilities, present or future,...to which the bankrupt may become
subject...”.

77 Section 121 does not specify the degree of certainty required to make a claim provable, other than to include as
pravable all debts or liabilities to which the bankrupt may become subject. As stated, the Ontario Court of Appeal
addressed this in Confederation Treasyry Services Ltd, Re and held that the test of probable liability set out in Clawde
Resources (Trustee of) v, Dutton and Wiebe, Re (also relied on by the Trustee} itnposed too high of a threshold to
establish a valid contingent claim. Rather, the Ontario Court of Appeal expressed that contingent claims must simply
be not too "remote or speculative in nature”. 1 agree with the Ontario Court of Appeal’s view of the test,

78  Ona plain reading of the Underwriting Agreement, the indemnity appears to be engaged by the Flow-Through
Shareholders' actions. The actions are under case management and are proceeding through discoveries at this time.
Further, there are several authorities that suggest an indermmity becomes enforceable as scon as a claim of the type
indemnified is alleged.[FN20] Finally, at least one part of the Underwriters’ claim is not contingent - they have in-
curred costs and disbursements in defence of the Flow-Through Shareholders' claims and according to the terms of the
indemnity are currently entitled to reimbursement for those costs, regardless of the outcome of the litigation.

iv. PriceWaterhouseCoopers

79 Price WaterhouseCoopers made similar submissions to the Underwriters and the Directors and Officers and
emphasized the strong policy reason behind supporting auditors' indemnities as unsecured and not subordinated
claims. In addition, PriceWaterhouseCoopers has an independent claim for negligent misrepresentation against the
Directors and Officers, arising out of the provision of information to PriceWaterhouseCoopers by Merit management
which PriceWaterhouseCoopers alleges was known, or ought to have been known, to be incorrect. PriceWater-
houseCoopers suggested this further distinguishes PriceWaterhouseCoopers' situation from the situation before the
Court in Blue Range Resource Corp., Re.
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80 I find that PriceWaterhouseCoopers' indemnity claim is a creditor's claim entitled to rank with Merit's other
unsecured creditors. My reasoning with respect to the Underwriters' claims, as based on their indemnities, applies
equally to PriceWaterhouse Coopers' claim based on its indemnity.

81 Tam aware that the indemnities of the Flow-Through Shareholders are not being accorded creditor status, while
those of the Underwriters, the Directors and Officers and PriceWaterhouseCoopers are. However, as noted, the in-
demnity feature of the Flow-Through Shareholders' claims is related to certain deductions and those deductions were
part of the purchase price for the shares. This in my view is more analogons toCanada Deposit Insurance Corp, v.
Canadian Commercial Bank than to Central Capifal Corp. Re and that to me is sufficient to justify the distinction,

CONCLUSION

82  Theclaims of the Flow-Throngh Shareholders are in substance claims for the return of equity investment and
rank behind the claims of Merit's vnsecured creditors, which shall include the claims of the Underwriters, the Directors
and Officers and PriceWaterhouse Coopers.

83 If the parties cannot agree on costs, they may see me within 30 days.

135(1.1) The trustee shall determine whether any contingent or unliquidated claim is a provable claim, and, if a
provable claim, the trustee shall value it, and the claim is thereafter, subject to this section, deemed a proved claim to

the amount of its valuation.

Order accordingly.

FN* Affinned 2002 ABCA 3, 2002 CargwellAlta 23 (Alta. C.A).

FN1 Reasons followed the dismissal from the bench 2001 ABCA 138 (Alta. C.A.).

FN2 (2000), 15 C.B.R.(4th) 169 (Alta. Q.B.).

FN3 R.S.C.1985, ¢.B-3

FN4 PriceWaterhouseCoopers LLP, Merit's auditor at the material times, was not involved in previous applications
but made similar submissions to the Underwriters, Directors and Officers. PriceWaterhouseCoopers' position will be
addressed separately in these reasons.

EN5 (1992), 97 D.L.R. (4th) 385 (S.C.C.)

FN6 (1996), 27 O.R. (3d) 494 (Ont. C.A.)

FN7 (1994}, 94 B.C.L.R. 2d) 130 (B.C. C.A.)

FNR See Ontario (Securities Commission) v. Consortium Construction Inc, {1993}, 1 C.C.L. 8. 117 (Ont. Gen. Div.
[Commercial List]), at 138-139,

FN9 121(1) All debts and liabilities, present or future, to which the bankrupt is subject on the day on which the
bankritpt becomes bankrupt or to which the bankrupt may become subject before the bankrupt's discharge ...shall be
deemed to be claims provable in proceedings under this Act. (2) The determination whether a contingent or unliqui-
dated claim is a provable claim and the valuation of such a claim shall be made in accordance with section 135,
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FN10 (1916, 29 D.L.R. 276 (Man. K.B.)
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FN12 (1993}, 22 C.B.R. (3d} 56 (Sask. Q.B.), referred to favourably by Farley J. in Canadian Triton Interational Ltd.
{Re) (1597}, 49 C.B.R. (3d) 192 (Ont. Bkicy.) and followed in Wiebe, Re (1995}, 30 C.B.R. (3d) 109 (Ont. Bktcy.)

IN13 Counsel described the claims variously as "statutory”, "statutory/tort and “"confractual”

FN14 V.M. Jog et al, "Flow Through Shares: Premium-Sharing and Trust-Effectiveness”, (1996), 44 Can. Tax J. atp.
1017.

FN15 R.S.C. 1985, (5th Supp.),c. I.

EN16 517 U.8. 535 (U.S. Ohio, 1996), at 539.

FNI17 Supra footnote 9 for BI4 definitions in ss. 121 and 135
FN18 ibid.

FN19{1996). 40 C.B.R. (33270 (N.8, 5.C.)

FN20 See for example, Froment, Re, [1925] 2 W.W.R. 415 (Alta. T.D.)
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S.  Subordmation of Equity Claims

Canadian insolvency
law does not subordinate
sharcholder or equity
dumeage clains.

158

U
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Insolvency legislation in the United States has created
the concept of “subordination of equity claims.” Equity claims
are those claims that are not based on the supply of goods,
services or credit to a corporation, but rather are based on
some wrongful or allegedly wrongful act committed by the
issuer of an instrument reflecting equity in the capital of 2
corporation. Conceptually, this type of claim relates more to
the loss of a claimant who holds shates or other equity
tnstruments issued by a corporation, rather than the claims of
traditional suppliers, In American legislation, such claims are
subordinated to the claims of traditional suppliers.

Canadian insolvency law does not subordinate
sharehiolder or equity damage claims. Itis thought that this
treatment has led some Canadian companies to reorganize in
the United States rather than in Canada,

Mzr. Kent, for example, told the Committee that “[{{]f [a
shareholders’ rights claims by people who say that they have
been lied to through the public markets] is filed in Canada,
there is no facility in place to deal with it. They have no choice
but to file in the U.S. where there is a vehicle to deal with
these claims in a sensible, fair and reasonable way. In Canada,
we have no mechanism. Thus, you end up with situations
where it becomes difficult to reorganize a Canadian enterprise
under Canadian law because our laws do not generally deal
with shareholder claims.”

He also indicated, however, that shareholder claims
may be addressed within specific corporate statutes. Mr. Kent
mentioned, in particular, the Canadu Business Corporations At
and some provincial/territorial statutes, and shared his view
that “[i]t becomes a lottery, depending on where the
corporation is organized, whether there is a vehicle for dealing
with some of these clairns or there may not be. Itis a
hodgepodge system.”




The Joint Task Force on Business Insolvency Law
Reform shared with the Committee a proposal that all claims
arising under or relating to an instrument that is in the form of
equity are to be treated as equity claims. Consequently, “all
[equity] claims against a debtor in an insolvency proceeding ...
including claims for payment of dividends, redemption or
retraction or repurchase or shares, and damages (including
securities frand claims) are to be treated as equity claims
subordinate to all other secured and unsecured claims against
the debtor ... .” Italso proposed that these claims could be
extinguished, at the discretion of the Court, in connection with
the approval of a reorganization plan.

In view of recent corporate scandals in North America,
the Comntittee believes that the issue of equity claims must be
addressed in insolvency legislation. In our view, the law must
recognize the facts i insolvency proceedings: since holders of
equity have necessarily accepted — through their acceptance of
equity rather than debt— that their claims will have a lower
priority than claims for debt, they must step aside ina
bankruptcy proceeding. Consequently, their claims should be
afforded lower ranking than secured and unsecured creditors,
and the law — in the interests of fairness and predictability —
should reflect both this lower priority for holders of equity and
the notion that they will not participate in a restructusing or
recover anything until all other creditors have been paid in full.
From this perspective, the Committee recommends that:
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In view of recent
corporate scandals in
North Aweriva, the
Commttee believes thut
the issue of equity clatms
st e addressed in
insoluersy legislation.

The Bankruptcy and Insolvency Actbe amended to provide that
the claim of a seller or purchaser of equity securities, seeking
damages or rescission in connection with the transaction, be
subordinated to the claims of ordinary creditors. Moreover, these
claims should not participate in the proceeds of a restructuring ox
bankruptcy until other creditors of the debtor have been paid in

full.
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Bankruptcy -— Priorities of claims — Preferred claims — Wages and salaries of employees — Type of wages
claimable

Trustee in bankruptcy closed bankruptcy employer’s stores and paid employees all outstanding wages, comunissions
and vacation pay up to termination date — Ministry of Labour determined that employees were owed termination and
severance pay, and filed claim with trustee which trustee disallowed — Court of Appeal ultimately upheld trustee’s
disallowance — Employees appealed — Appeal allowed — Termination resulting from bankrupicy gave rise to
unsecured provable claim for termination and severance pay — Bankruptcy and Insofvency Act, R.S.C. 1985, ¢. B3,
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Employment law --- Termination and dismissal — Termination of employment by employer — Severance pay under
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and vacation pay up o termination date — Ministry of Labour determined that employees were owed termination and
severance pay, and filed claim with trustee which trustee disallowed — Court of Appeal ultimately upheld trustee's
disallowance — Employees appealed —-- Appeal allowed — Termination resulting from bankruptcy gave rise to
unsecured provable claim for termination and severance pay — Bankruptey and Insolvency Act, R.S.C. 1985, ¢. B-3,
s. 121 — Employment Standards Act, R.S.0. 1980, c. 137, ss. 40 (1), 40(7), 40a — Employment Standards
Amendment Act, 1981, 8.0. 1981, ¢. 22, 5. 2(3) — Interpretation Act, R.5.0. 1990, c. .11, 5. 10.

Faillite --- Priorité des créances — Créances prioritaires — Traitements et salaires des employds — Types de
traitements exigibles

Syndic a procédé 2 a fermeture des magasins du failli et a payé tous les traitements, commissions ¢t paies de vacances
dus zux employés jusqu'a la date de cessation d'emploi — Ministére du travail a déterminé que les employés avaient
droit 4 une indemnité de cessation d'emploi et a présenté une preuve de réclamation au syndic, leque} a rejeté la preuve
de réclamation — Ultérieurement, la Cour d'appel a confinmé la décision du syndic — Employés ont formé un pourvei
— Pourvoi a été accueilli — Cessation d'emploi résultant de la faillite donnait lieu 4 une réclamation prouvable ar-
dinaire au titre des indemnités de cessation d’'emploi — Loi sur fa faillite et Finscolvabilité, L.R.C. 1985, ¢. B-3, art. 121
— Loi sur les normes d'emplei, L.R.C. 1980, ¢. 137, art. 4G(1), 40(7}, 40a— Employement Standards Amendment Act,
1981, L.0. 1981, c. 22, art. 2(3) — Loi d'interprétation, L.R.O. 1990, c. L.11, ast. 10.

Droit du travail - Cessation d'emploi et indemnité de congédiement — Résiliation du contrat d'emploi par l'em-
ployeur — Indemnité de cessation d’emploi en vertu de la législation sur les normes du travail

Syndic a procédé 2 la fermeture des magasins du failli et a payé tous les traitements, commissions et paies de vacances
dus aux employés jusqu'a la date de cessation d'emploi --- Ministére du travail a déterminé que les employés avaient
droit & une indemnité de cessation d'emploi et a présenté une preuve de réclamation au syndic, lequel a rejeté la preuve
de réclamation — Ultérieurement, la Cour d'appel a confirmé la décision du syndic — Employés ont formé un pourvoi
—- Pourvoi a été accueilli — Cessation d'emploi résultant de la faillite donnait lieu 4 une réclamation prouvable or-
dinaire au titre des indemnités de cessation d'emploi — Lot sur [a faillite et 'insolvabilité, L.R.C. 1985, c. B-3, art. 121
— Loi sur les normes d'emploi, L.R.O. 1980, ¢, 137, art. 40(1), 40(7), 40a — Employment Standards Amendment Act,
1981, L.O, 1981, c. 22, art, 2(3) — Loi d'interprétation, L.R.O. 1990, ¢. I.11, art. 10,

An employer which operated a chain of shoe stores was petitioned into bankruptey on April 13, 1989. A receiving
order was made the following day, and on that day the employment of the employer’s employees ended. The trustee in
bankruptcy paid all wages, salaries, commissions, and vacation pay which had been earned by the employees up to the
date on which the receiving order was made, A few months later, the provincial Ministry of Labour audited the em-
ployer" records, and determined that the former employees were owed termination pay and vacation pay thereon, The
Ministry accordingly filed a proof of claim for these amounts with the trustee. The trustee subsequently disailowed the
claims, inter alia, on the grounds that the bankruptcy of the employer did not constitute a dismissal of the employees
from employment; thus, no entitlement to severance, termination or vacation pay was triggered under the Employment
Standards Act (the "ESA™), and there was no claim provable in bankruptey. The Ministry’s appeal to the Ontario Court
of Justice (General Division) was allowed. On appeal to the Ontario Court of Appeal, the court overturned the decision
and restored the trustee's decision. The employees resumed an appeal to the Supreme Court of Canada which had been

discontinued by the Ministry.

Held: The appeal was allowed,
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Section 40(7) of the ESA provided that where an employee's employment was terminated contrary to the ESA's
minimum notice provisions, the employer was required to pay termination pay equal to the amount the employee
would have received for the applicable notice period. Section 40a of the ESA further provided that the employer must
pay severance pay to each employee whose employment had been terminated, and who had been employed for five
years or more, Section 2(3) of the Employment Standards Amendment Act, 198/ (the "ESAA"), which enacted 5. 40a
of the ESA, also included a transitional provision such that the amendments did not apply to bankrupt or insolvent
employers whose assets had been distributed among creditors or whose proposal under the Barkruptcy Act (the "BA™)
had been accepted prior to the day the amendments received royal assent. A fair, large, and liberal construction of the
words "terminated by the employer” was mandated by s. 10 of the /nferpretation Act if the provisions of the ESA were
to be given a meaning consistent with its spirit, purpose, and intention. The purpose of the various provisions of the
ESA is to protect employees against the adverse effects of economic dislocation likely to follow from the absence of
an opportunity to search for alternative employment. Interpreting ss. 40 and 40a of the ESA to apply only to
non-bankruptcy-related terminations was incompatible with the object of that statute, and the objects of the termina-
tion and severance pay provisions themselves. Moreover, if the ESA's amendments were not intended to apply to
terminations caused by operation of the BA, then the transitional provisions of s. 2(3) of the ESAA would have no
readily apparent purpose. The inclusion of s, 2(3) of the ESAA necessarily implied that the severance pay obligation
did in fact extend to bankrupt employers. To limit the application of those provisions only to employees not terminated
through bankruptcy would lead to absurd results, and defeat the purpose of the ESA. Therefore, termination as a result
of an employer's bankruptey does give rise to an unsecured claim provable in bankruptcy pursuant to s. 121 of the BA
for termination and severance pay in accordance with ss. 40 and 40a of the ESA. A declaration that the employer's
former eimployees were entitled to make claims for termination pay, including vacation pay due thereon and severance
pay as unsecured creditors, was substitued for the order of the Court of Appeal.

Un employeur, qui exploitait une chaine de magasins, a fait l'objet de procédures en faillite’et a été déclaré failli en
date du 13 avril 1989. Une ordonnance de séquestre a été émise le jour suivant et c'est 4 ce moment que les contrats
d'emploi entre I'employeur et ses emplayés ont pris fin, Le syndic a versé tous les traitements, salaires, commissions et
paies de vacances gagnés par les employés 2 la date de l'ordonnance de séquestre. Quelques mois plus tard, le min-
istére du Travail de 1a province a procédé a la vérification des livres de 'employeur et déterminé que les employés
avaient droit 3 une indemnité de cessation d'emploi de méme que le montant y afférent 4 titre de pale de vacances. Le
ministére a donc soumis une preuve de réclamation 2 I'égard de ces montants au syndic. Le syndie a rejeté la preuve de
réclamation au motif, notamment, que la faillite ne constituait pas un congédiement des employés, et ne donnait donc
pas droit A une indemnité de cessation d'emploi, une indemnité de licenciement ni une paie de vacances en vertu de la
Loi sur les normes d'emploi (1a « LNE »). Par conséquent, Il ne pouvait y avoir de réclamation prouvable 4 ce titre. Le
pourvoi du ministére i la Cour de I'Ontario (Division générale) a été accueilli. En appel 4 1a Cour d'appel de I'Ontario,
la Cour a infirmé le jugement de prem1ére instance et a confirm¢ la décision du syndic. Le ministare s'est désisté de son
pourvoi et les employés ont repris le pourvoi a 1a Cour supréme du Canada.

Arrét: Le pourvoi a été accueilli.

L'article 40(7) de Ia LNE prévoyait que, lorsque le contrat d'emploi était résilié sans respecter les dispositions de la
LNE relatives a 'avis minimal de cessation d'emploi, l'employeur était tenu de verser une indemnité égale au montant
que I'employé aurait regu pour la période davis applicable. D'autre part, I'art. 40a de Ja LNE prévoyait que l'employeur
devait verser une indemnité de cessation d'emploi A chaque employé dont le contrat d'emploi a été résilié et qui trav-
aillajt pour lemployeur depuis cing ans ou plus. L'article 2(3) de la Employment Standards Amendment Act, 1981 (la
« ESAA »), qui &dictait I'entrée en vigueur l'art. 40a de la LNE, comprenait aussi une disposition transitoire afin que
les amendements ne sapphquent pas aux employeurs faillis ou insolvables dont les biens avaient été distribués aux
créanciers et dont la proposition concordataire en vertu de la Loi sur la faillite et Vinsolvabilité (1a « LFI »} avait été
acceptée avant Je jour ot les amendements ont regu la sanction royale. L'article 10 de la Loi d'interprétation com-
mandait une interprétation juste, généreuse et libérale des mots « l'empIoyeur licencie » afin que les dispositions de la
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LNE aient un sens qui s'accorde avec I'esprit, I'objet et I'intention de cette loi. L'objectif des diverses dxsposmons dela
LNE est de protéger les employés contre les effets nuisibles d'un bouleversement économique soudain qui peuvent
survenir en raison de I'absence de la possibilité de chercher un autre emploi. Interpréter les art. 40 et 40a de ia LNE de
maniére 4 ce qu'ils s'appliquent uniquement lorsque des cessations d'emploi ne résultent pas d'une faillite était con-
traire 2 I'objet de cette loi et méme 2 l'objet des dispositions sur l'indemnité de cessation d'emploi. En outre, si les
amendements 2 Ja LNE n'étaient pas censés s'appliquer aux cessations d'emploi opérées par la LFI, alors les disposi-
tions transitoires de l'art. 2(3) de la ESAA sembleraient dépourvues d'objet. L'inclusion de l'art. 2(3) de la ESAA
impliquait nécessairement que l'obligation de verser une indemnité de cessation d'emploi s'étendait aussi aux em-
ployeurs faiilis. Restreindre I'application de ces dispositions aux seuls employés non licenciés par suite d'une faillite
ménerait 4 des résulfats absurdes et viderait la LNE de son objet. Ainsi, aux termes de l'art. 121 de Ja LF], la cessation
d'emploi découlant de la faillite de l'employeur donne lien 4 une réclamation prouvabie ordinaire dans la faillite, A titre
dindemnité de licenciement et d'indemnité de cessation d'emploi, conformément aux art. 40 et 40a de la LNE. Une
ordomnance déclarant que les anciens employés de 'smployeur ont le droit de présenter des demandes d'indemnité de
licenciement, y compris la paie de vacances y afférent, et des demandes d'indemnité de cessation d'emploi en tant que
créanciers ordinaires a €té substitude 4 I'ordonnance de la Cour d'appel.

Cases considered by / Jurisprudence citée par Iacobucei J.:

Abrahams v, Canada (Attorney General), [1983]1 1 S.C.R 2, 142 D.L.R. (3d) |, 46 N.R. 185. 83 CL.L.C. 14,010

(8.C.C.) —refarred to

British Columbia (Director of Employment Standards) v. Eland Distributors Ltd, (Trustee of, 40 C.B.R. (3d) 23,
119961 7 W.W.R. 652,21 B.C.L.R. (3d)91 (B.C. 5.C.) — considered

Canada (Procureure générale) c. Hydra-Quebec, {sub nom. R v. szro-Quebecl 118 C.C.C. (3d) 97. (sub nom.
. {4th) 32 .

norr; R._v_Hydra-Québec) [1997]3SCR 213 24CELR (N.8.) 167 (SCC)——referredto

Friesenv. R, 95 D.T.C. 5551, (sub nom. Friesen v. Canada) [1995]1 3 S.C.R. 103, {sub nom. Friesen v. Minister
of National Revenue) 186 N.R. 243, (sub nown. Friesen v. Minister of National Revenue) 102 F.T.R. 238 (note),

{sub nom, Friesen v. Canada} 127 D.L.R. (4th) 193, (5ub nom. Friesen v. Canada) (199512 C.T.C. 369 (S.C.C.)
— referred to

Hills v. Canada (Attorney General), 88 C.L.L.C. 14,011, [1988] | S.C.R. 513,48 D.L.R. (4th) 193, 34 N.R. 86, 30

Admin. L.R. 187 (8.C.C.) —referred to

Kemp Products Ltd,, Re (1978), 27 C.B.R. {N.8.) | (Ont. §.C.) — distinguished

Machtinger v. HOJ Industries Ltd., 40 C.CE.L. 1, [1992] 1 S.C.R. 986, (sub nom. Lefebvre v. HQJ Industries

Ltd.: Machtinger v. HOJ Industries Ltd) 53 O.A.C. 200, 91 D.L.R. (4th) 491. 7 O.R. (3d) 480n, (sub nom.
Lefebvre v, HOJ Industries Ltd.; Machtingerv, HOJ Indusiries Ltd ) 136 N.R. 40,92 C.L..L.C. 14,022 (S.C.C.)—

considered

Malone Lynch Securities Ltd., Re, (197213 Q.R. 725, 17 C.B.R, (N.8.) 103, 29 D.L.R. (3d) 387 (Ont. $.C.) —not
followed

Mills-Hughes v. Raynor (1988), 19 C.C.EL. 6, 47 D.L.R. (4th) 581. 25 O.A.C. 248, 38 B.L.R. 211, 68 C.B.R,
(N.8.) 179, 63 O.R. (2d) 343 (Ont. C.A.) — considered
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1998 CarswellOnt 2, [1998] 1 S.C.R. 27, [1998] S.C.J. No. 2
R. v. Morgentaler, 157 N.R. 97. 125 N.S.R. 2d) §1. 349 A.P.R. 81,[19931 3 S.C.R. 463, 107 D.L.R. (4th) 537, 85
C.C.C.{3d) 118,25 C.R. {4th) 179 (S.C.C.) — considered

R v. Paul, [1982] 1 S.CR. 621,27 C.R. (3d) 193,67 C.C.C. (2d) 97, i38 D.L.R. (3d) 455,42 N.R. 1 (8.C.C.)—

referred to

R.v. TNT Canada Inc. (1996}, 17 C.C.E.L. (2d) 1, 131 D.L.R. (4th) 289, 96 C.L.L.C. 210-015. 87 Q.A.C. 326,27
O.R. (3d) 546 (Ont, C.A.) — considered

R v, Vasil [198111 S.C.R. 469, 20CR (3d) 193, 58 C.C.C. (24} 97, 35 N.R. 451, 121 D.L.R. (3dY 41 (8.C.C)Y—
referred to

Rv.Z (DA) 16 CR. (4th) 133.1199212 S.C.R. 1025, 76 C.C.C. (3d} 97. SAlta. L.R. (3d} 1, 140 N.R. 327, 131
AR 1.25W.AC. 1(8.C.C.) —referred to

Royal Bank v. Sparrow Electric Corp., 193 A.R. 321, 135 W.A.C. 321, | 2271 Z W.W.R. 457, 46 Alta. L.R. (3d)

D.T.C. 5089 (s.C.C) —referred to
Telegram Publishing Co. v. Zwelling (1972), 1 L.A.C. (2d) 1 (Ont. Arb, Bd.) — considered

UF.C.W, Local 617P v. Royal Dressed Meats Inc. (Trusfee of) (1989), 76 C.B.R. (N.S.) 86. 70 O.R. (2d) 455, 63
D.L.R. (4th) 603 (Ont. 8.C.) —referred to

Verdun v. Toronto Dominion Bank, 94 Q.A.C. 211, 203 N.R. 60, [1996] 3 S.C.R. 550, 139 D.L.R. {4th) 415, 28
B.L.R. (2dy 121, 12 C.C.L.8. 139 (8.C.C.} —referred to

Wallace v. United Grain Growers Ltd. (1997), 152 D.L.R. (4th) 1. 219 N.R. 161 (8.C.C.} — referred to

Statutes considered / Législation citée:
Bankrupicy and Insolvency Act/Faillité et l'insolvabilité, Loi sur la, R.S3.C/L.R.C, 1985, ¢. B-3
Generally — referred to
s. 121{1} — considered
Employment Standards Aet, R.8.0. 1970, c. 147
5. 13 — referred to
8. 13(2) — considered
Employment Stemdards Act, 1974, 8.0. 1974, ¢. 112

5. 40(7) — considered
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Employment Standards Act, R.5.0. 1980, c. 137

Generally — referred to
5. 7(5) [en. 1986, ¢. 51, s, 2] — considcred
5. 40 [am. 1981, .22, 5. 1; am. 1987, c. 30, 5. 4] — considered
5. 40(1) [rep. & sub. 1987, c. 30, s. 4(1)] ~— considered
s. 40(2).— referred to
s. 40(5) [rep. & sub, 1981, c. 22, 5. 1(})] — referred to
5. 40(7X2) [en. 1981, c. 22, 5. 1(3)] — considered
5. 40a [en. 1981, ¢. 22, s. 2(1)] — considered
s. 40a(1) [en. 1981, c. 22, s. 2(1)] — considered
5. 40a(1Xa) [en. 1981, ¢. 22, 5. 2(1)] —refarred to
s. 40a(1a} [en. 1987, c. 30, 5. 5(1)] — considered
Employment Standards Amendment Act, 1981, 5.0. 1981, ¢.22
5. 2(1) — considered
5. 2(3) — considered
Interpretation Act, R.S8.0. 1980, c. 219
5. 10— considered
Interpretation Act/Interprétation, Loi &', R.S.0./L.R.0, 1950, ¢, 1.11
5. 10 — considered
s. 17— congidered

Labour Relations and Employment Statute Law Amendment Act, 1995/Relations de travail et l'emploi, Loi de 1995
modifiant des lois en ce gui concerne les, 5.0./L.0, 1995, ¢. 1

8. 74(1) — considered

s. 75(1)— considered
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APPEAL by employees of bankrupt employer from decision reported at {1995), 30 CB.R. (3d) 1.9 C.C.E.L. (2d) 264,
22 O.R. (3d) 385. (sub nown. Ontario Minisiry of Labour v. Rizzo & Rizzo Shoes Ltd.} 95 C.1.L.C. 210-020, {sub nom.

Re Rizzo & Rizzo Shoes Ltd. (Bankrupt)) 80 O.A.C. 201 (C.A.), reversing decision reported at (1991), 11 C.B.R. (3d)
246,6 O.R. (3d) 441,92 C.L.L.C. 14.013 (Gen. Div.}, reversing disallowance of claim by trustee in bankruptcy.

POURVOI interjeté par les employés d'un employeur failli 4 'encontre d'un arrét publié 3 (1995), 30 C.B.R.(3d} 1,9
CCEL. (2d)264.22 O.R. (3d) 385, (sub nom. Ontario Ministry of Labour v. Rizzo & Rizzo Shoes Ltd) 95 C.L.L.C,

210-020. fsub now. Re Rizzo & Rizzo Shoes Lid, (Bankrupe)) 80 0.A.C. 201 (C.A.), infirmant un arrét publié  (1991),

11 C.B.R. (3d)246, 6 O.R. (3d) 441, 92 C.L.L.C. 14,013 (Gen. Div.), infirmant [e rejet par le syndic d'une preuve de
réclamation dans la faillite.

The judgment of the court was delivered by Jacobucci J.;

1 This is an appeal by the former employees of a now bankrupt employer from an order disallowing their claims
for termination pay (including vacation pay thereon} and severance pay. The case turns on an issue of statutory in-
terpretation, Specifieally, the appeal decides whether, under the relevant legislation in effect at the time of the bank-
ruptcy, employees are entitled to claim termination and severance payments where their employment has been ter-
minated by reason of their employer's bankruptcy.

1, Faets

2 Prior to its bankruptcy, Rizzo & Rizzo Shoes Limited ("Rizzo") owned and operated a chain of retail shoe stores
across Canada. Approximately 65% of those stores were located in Ontario. On April 13, 1989, a petition in bank-
ruptcy was filed against the chain. The following day, a receiving order was made on consent in respect of Rizzo's
property. Upon the making of that order, the employwnent of Rizzo's employees came to an end.

3 Pursuant to the receiving order, the respondent, Zittrer, Siblin & Associates, Inc. (the "Trustee") was appointed
as frustee in bankruptcy of Rizzo's estate, The Bank of Nova Scotia privately appointed Peat Marwick Limited
("PML") as receiver and manager. By the end of July, 1989, PML had liquidated Rizzo's property and assets and
closed the stores. PML paid all wages, salaries, coinmissions and vacation pay that had been earmed by Rizzo's em-
ployees up to the date on which the receiving order was made.

4 In November 1989, the Ministry of Labour for the Province of Ontario (Employment Standards Branch} (the
“Ministry") audited Rizzo's records to determine if there was any outstanding termination or severance pay owing to
former employees under the Employment Standards Act, R.8.0. 1980, c. 137, as amended (the "ES4"). On August 23,
1990, the Ministry delivered a proof of ¢laim to the respondent Trustee on behalf of the former employees of Rizzo for
termination pay and vacation pay thereon in the amount of approximately $2.6 million and for severance pay totalling
$14,215. The Trustee disallowed the claims, issuing a Notice of Disallowance on January 28, 1991. For the purposes
of this appeal, the relevant ground for disallowing the claim was the Trustee's opinion that the bankruptcy of an em-
ployer does not constitute a dismissal from employment and thus, no entitlement to severance, termination or vacation
pay is created under the ESA.

5 The Ministry appealed the Trustee's decision to the Ontario Court (General Division) which reversed the
Trustee's disallowance and allowed the claims as unsecured claims provable in bankruptcy, On appeal, the Ontario
Court of Appeal overturned the trial court's ruling and restored the decision of the Trustee. The Ministry sought leave
to appeal from the Court of Appeal judgment, but discontinued its application on August 30, 1993. Following the
discontinuance of the appeal, the Trustee paid a dividend to Rizzo's creditors, thereby leaving significantly less funds
in the estate. Subsequently, the appellants, five former employees of Rizzo, moved to set aside the discontinuance, add
themselves as parties to the proceedings, and requested an order granting them leave to appeal. This Court's order
granting those applications was issued on December 3, 1996.
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2. Relevant Statafory Provisions
6 The relevant versions of the Bankruptcy Act {now the Bankruptcy and Insolvency Act) and the Employment
Standards Act Tor the purposes of this appeal are R.5.C. 1985, c. B-3 (the "B4"), and R.5.0. 1980, ¢. 137, as amended
to April 14, 1989 (the "ESA") respectively:
Employment Standards Act, R.8.0. 1980, ¢, 137, as amended:
7 .-
(5) Every contract of employment shall be deemed to include the following provision:
All severance pay and termination pay become payable and shall be paid by the employer to the
employee in two weekly instalments beginning with the first full week following termination of
employment and shall be allocated to such weeks accordingly, This provision does not apply to
severance pay if the employee has elected to maintain a right of recall as provided in subsection 40a

{7) of the Employment Standards Act.

40.— (1) No employer shall terininate the employment of an employee who has been employed for three
months or morz unless the employee gives,

{a) one weeks notice in writing to the employee if his or her period of employment is less than one year;

{b) two weeks notice in writing to the employee if his or her period of employment is one year or more
but less than three years;

{c) three weeks notice in writing to the employee if his or her peried of employment is three years or
more but less than four years;

(d) four weeks notice in writing to the employee if his or her period of employment is four years or more
but less than five years;

(e) five weeks notice in writing to the employee if his or her period of employment is five years or more
but Jess than six years;

(f) six weeks notice in writing to the employee if his or her period of employment is six years or more but
Jess than seven years;

(g) seven weeks notice in writing to the employee if his or her period of employment is seven years or
more but less than eight years;

(h) elght weeks notice in writing to the employee if his or her period of employment is eight years or
more,

and such notice has expired.

-----
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(7) Where the employment of an employee is terminated contrary to this section,

(a) the employer shall pay termination pay in an amount equal to the wages that the employee would
have been entitled to receive at his regular rate for a regular non-overtime work week for the period of
notice prescribed by subsection (1) or (2), and any wages to which he is entitled;

40z ...
(1a} Where,

(a) fifty or more employees have their employment terminated by an employer in a period of six
months or less and the terminations are caused by the permanent discontinuance of all or part of the
business of the employer at an establishment; or

(b) one or more employees have their employment terminated by an employer with a payroll of 2.5
million or more,

the employer shall pay severance pay to each employee whose employment has been terminated and who has
been employed by the employer for five or more years.

Employment Standards Amendment Act, 1981, 5.0, 1981, ¢.22
2.—~(1) Part XII of the said Act is amended by adding thereto the following section:

(3) Section 404 of the said Act does not apply to an employer who became a bankrupt or an insolvent
person within the meaning of the Bankruptey Act (Canada) and whose assets have been distributed
among his creditors or to an employer whose proposal within the meaning of the Bankrupicy Act
{Canada) has been accepted by his creditors in the period from and including the 1st day of January,
1981, to and including the day immediately before the day this Act receives Royal Assent.

Bankruptcy Aet, R.S.C. 1985, c. B-3

121, (1) All debts and liabilities, present or future, to which the bankrupt is subject at the date of the bank-
ruptcy or to which he may become subject before his discharge by reason of any obligation incurred before
the date of the bankruptcy shall be deemed to be claims provable in proceedings under this Act.

Interpretation Act, R.8.0. 1990, ¢. .11

10. Every Act shall be deemed to be remedial, whether its immediate purport is to direct the doing of any
thing that the Legislature deems to be for the public good or to prevent or punish the doing of any thing that it
deems to be conirary to the public good, and shall accordingly receive such fair, large and liberal construction
and interpretation as will best ensure the attainment of the object of the Act according to its true intent,

meaning and spirit.
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17. The repeal or amendment of an Act shall be deemed not to be or to involve any declaration as to the
previous state of the law.

3. Judicial History
A. Ontario Court (General Division) (1991}, 6 O.R. (3d) 441 (Ont, Gen. Div.)

7  Having disposed of several issues which do not arise on this appeal, Farley J. turned to the question of whether
termination pay and severance pay are provable claims under the BA4. Relying on U.F.C.W., Local 617P v. Rayal
Dressed Meats Inc. (Trustee of) (1989), 76 C.B.R. (N.S.) 86 (Ont. S.C.), he found that it is clear that claims for ter-
mination and severance pay are provable in bankruptcy where the statutory obligation to provide such payments arose
prior to the bankruptey, Accordingly, he reasoned that the essential matter to be resolved in the case at bar was whether
bankruptcy acted as a termination of employment thereby triggering the termination and severance pay provisions of
the £54 such that liability for such payments would arise on bankrupicy as well.

8 In addressing this question, Farley J. began by noting that the object and intent of the ESA is to provide mini-
mum employment standards and to benefit and protect the interests of employees, Thus, he concluded that the £54 is
remedial legislation and as such it should be interpreted in a fair, large and liberal manner to ensure that its object is
attained according to its true meaning, spirit and intent,

9 Farley J. then held that denying employees in this case the right to claim termination and severance pay would
lead to the arbitrary and unfair result that an employee whose employment is terminated just prior to a bankruptcy
would be entitled to termination and severance pay, whereas one whose employment is terminated by the bankruptcy
itself would not have that right. This result, he stated, would defeat the intended working of the £ESA,

10 Farley J. saw no reason why the claims of the employees in the present case would not generally be contern-
plated as wages or other claims under the BA4. He emphasized that the former employees in the case at bar had not
alleged that termination pay and severance pay should receive a priority in the distribution of the estate, but merely
that they are provable (unsecured and unpreferred) claims in a bankruptcy, For this reason, he found it inappropriate to
make reference to authorities whose focus was the interpretation of priority provisions in the BA.

11 Even if bankruptcy does not terminate the employment relationship so as to trigger the £54 termination and
severance pay provisions, Farley J. was of the view that the employees in the instant case would nevertheless be
entitled to such payments as these were liabilities incurred prior to the date of the bankruptoy by virtue of s. 7(5) of the
ESA. He found that 5. 7(5) deems every employment contract to include a provision to provide termination and sev-
erance pay following the termination of employment and concluded that a contingent obligation is thereby created for
a bankrupt employer to make such payments from the outset of the relationship, long before the bankiuptcy.

12 Farley J. also considered s..2(3) of the Employment Standards Amendment Act, 1981, S.0. 1981, ¢. 22 (the
"ESA4A"™), which is a transitional provision that exempted certain bankrupt employers from the newly introduced
severance pay obligations until the amendments received royal assent, He was of the view that this provision would
not have been necessary if the obligations of employers upon termination of employment had not been intended to
apply to bankrupt emplayers under the ESA, Farley J. concluded that the claim by Rizzo's former employees for
termination pay and severance pay could be provided as unsecured and unpreferred debts in a bankruptcy. Accord-
ingly, he allowed the appeal from the decision of the Trustee.

B. Ontario Court of Appeal (1995}, 22 O.R (3d) 385
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13 Austin J.A., writing for a unanimous court, began his analysis of the principal issue in this appeal by focussing
upon the language of the termination pay and severance pay provisions of the ES4, He noted, at p. 390, that the ter-
mination pay provisions use phrases such as "[n]o employer shall terminate the employment of an employee" (s.
40(1)), "the notice required by an employer to terminate the employment” (s, 40(2)), and "[a]n employer who has
terminated or proposes to terminate the employment of employees"” (s. 40(5)). Turning to severance pay, he quoted s.
40a(1)(a) (at p. 391) which includes the phrase "employees have their employment terminated by an employer”.
Austin J.A. concluded that this language limits the obligation to provide termination and severance pay to situations in
which the employer terminates the employment, The operation of the £S84, he stated, is not triggered by the termina-
tion of employment resulting from an act of law such as bankruptcy.

14 In suppert of his conclusion, Austin J.A. reviewed the leading cases in this area of law. He cited Re Malone
Lynch Securities Ltd., [19721 3 O.R. 725 (Ont. S.C.), wherein Houlden J. (as he then was) concluded that the £54
termination pay provisions were not designed to apply to a bankrupt employer. He also relied upon Re Kemp Products
Lid (1978), 27 C.B.R. (N.8.) 1 (Ont. 8.C.), for the proposition that the bankruptcy of a company at the instance of a
creditor does not constitute dismissal. He concluded as follows at p. 395:

The piain language of ss. 40 and 40a does not give rise to any liability to pay termination or severance pay except
where the employment is terminated by the employer. In our case, the employment was terminated, not by the
employer, but by the making of a receiving order against Rizzo on April 14, 1989, following a petition by one of
its creditors. No entitlement to either termination or severance pay ever arose.

15 Regarding 5. 7(5) of the ES4, Austin J.A. rejected the trial judge's interpretation and found that the section does
not create a liability, Rather, in his opinion, it merely states when a liability otherwise created is to be paid and
therefore it was not considered relevant to the issue before the court. Similarly, Austin J.A. did not accept the lower
court's view of s. 2(3), the transitional provision in the ESAA. He found that that section had no effect upon the in-
tention of the Legislature as evidenced by the terminology used in ss. 40 and 40a.

16 Austin J.A. concluded that, because the employment of Rizzo's former employees was terminated by the order
of bankruptcy and not by the act of the employer, no liability arose with respect to termination, severance or vacation
pay. The order of the trial judge was set aside and the Trustee's disailowance of the claims was restored.

4. Issues

17 This appeal raises one issue: does the termination of employment caused by the bankruptcy of an cmployer
give rise to a claim provable in bankruptcy for termination pay and severance pay in accordance with the provisions of
the ESA?

5. Analysis

18 The statutory obligation upon employers to provide both termination pay and severance pay is govemed by ss.
40 and 40a of the ESA, respectively. The Court of Appeal noted that the plain language of those provisions suggests
that termination pay and severance pay are payable only when the employer terminatcs the employment. For example,
the opening words of s. 40(1) are: "No employer shall terminate the employment of an employee...." Similarly, s.
40a(1) begins with the words, *Where...fifty or more employecs have their employment terminated by an employ-
ef...." Therefore, the question on which this appeal turns is whether, when bankruptcy occurs, the employment can be
said to be terminated "by the employer".

19 The Court of Appeal answered this question in the negative, holding that, where an employer is petitioned into
bankruptcy by a creditor, the employment of its employees is not terminated "by the employer", but rather by oper-
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ation of law. Thus, the Court of Appeal reasoned that, in the sircumstanees of the present ease, the ES4 termination
pay and severance pay provisions were not applicable and no obligations arose. In answer, the appellants submit that
the phrase "terminated by the employer" is best interpreted as refleeting a distinction between involuntary and vol-
untary termination of employment. It is their position that this language was intended to relieve employers of their
obligation to pay termination and severance pay when employees leave their jobs voluntarily. However, the appellants
maintain that where an employee's employment is involuntarily terminated by reason of their employer's bankruptcy,
this constitutes termination "by the employer” for the purpose of triggering entitlement to termination and severance
pay under the ESA4.

20 At the heart of this conflict is an issue of statutory interpretation. Consistent with the findings of the Court of
Appeal, the plain meaning of the words of the provisions here in question appears to restrict the cbligation to pay
termination and severance pay to those employers who have aetively terminated the employment of their employees,
At first blush, bankruptcy does not fit comfortably into this interpretation. However, with respect, | believe this
analysis is incomplete.

21 Although much has been written about the interpretation of legislation (see, e.g., Ruth Sullivan, Statutory
Interpretation (1997); Ruth Sullivan, Driedger on the Construction of Statutes (3rd ed. 1994) (hereinafter "Con-
siruction of Statutes"); Pierre-André C6té, The Interpretation of Legisiation in Canada (2nd ed. 1991), Elmer
Driedger in Construction of Statutes (2nd ed. 1983) best ¢ncapsulates the approach upon which 1 prefer to rely. He
recognizes that statutory interpretation cannot be founded on the wording of the legisiation alone. At p. 87 he states:

Taday there is oniy one principle or appreach, namely, the words of an Act are to be read in their entire context
and in their grammatical and ordinary sense harmoniously with the scheme of the Aet, the object of the Act, and
the intention of Parliament.

Recent cases which have cited the above passage with approval include: Canada (Procureure générale) c. Hy-

dro-Québec, fsub nom. R. v. Hydro-Ouébee) [1997] 3 S.C.R. 213 (5.C.C.); Royal Bark v. Sparrow Electric Corp.,
[199711 S.C.R. 411 (S.C.C.); Verdun v. Toronto Dominion Bank, [19961 3 8.C.R. 550 (8.C.C.); Friesen v. R., [1995]

38.CR. 103 (8.C.C.).

22 1 also rely upon s. 10 of the Interpretation Act, R.S.0, 1980, e. 219, which provides that every Act “shall be
deemed to be remedial" and directs that every Act shall "receive such fair, large and liberal construction and inter-
pretation as will best ensure the attainment of the object of the Act according to its true intent, meaning and spirit."

23 Although the Court of Appeal looked to the plain meaning of the specific provisions in question in t!'le present
case, with respect, 1 believe that the court did not pay sufficient attention to the scheme of the ES4, its object or t}w
intention of the legislature; nor was the context of the words in issue appropriately recognized. | now turn to a dis-

cussion of these issues.

24 In Machtinger v. HOJ Industries Ltd., [19921 1 S.C.R. 986 (S.C.C.), at p. 1002, the majority of this Court
recognized the importance that our society accords to employment and the fundamental role that it has assumed in the
life of the individual. The manner in which employment can be terminated was said to be equally important (see also
Wallace v. United Grain Growers Lid,_(1997), 219 N.R. 161 (S.C.C.). It was in this context that the majority in
Machiinger described, at p. 1003, the object of the ESA as being the protection of "...the interests of employees by
requiring employers to comply with certain minimum standards, including minimum periods of notice of termina-
tion.” Accordingly, the majority concluded, at p. 1003, that, “...an interpretation of the Act which encourages em-
ployers to comply with the minimum requirements of the Act, and so extends its protection to as many employees as
possible, is to be favoured over one that does not."

25 The objects of the termination and severance pay provisions themselves are also broadly premised upon the

© 2012 Thomson Reuters. No Claim to Orig. Govt, Works




Page 13

1998 CarswellOnt 1, 154 D.L.R. (4th) 193, 36 Q.R. (3d) 418 (headnote only), (sub nom. Rizzo & Rizzo Shoes Ltd.
(Bankrupt), Re) 221 N.R. 241, (sub nom. Adrien v. Ontario Ministry of Labour) 98 C.L.L.C. 210-006, 50 C.B.R. (3d)
163, (sub nom. Rizzo & Rizzo Shoes Ltd. (Bankrupt), Re) 106 O.A.C. 1, [1998] 1 §.C.R.27, 33 C.C.E.L. (2d) 173,
1998 CarswellOnt 2, [1998] 1 S.C.R. 27, {1998] S.C.J. No. 2

need to protect employees. Section 40 of the ESA requires employers to give their employees reasonable notice of
termination based upon length of service. One of the primary purposes of this notice period is to provide employees
with an opportunity to take preparatory measures and seek alternative employment. It follows that s, 40(7)(a), which
provides for termination pay in leu of notice when an employer has failed to give the required statutory notice, is
intended to "cushion" employees against the adverse effects of economic dislocation likely to follow from the absence
of an opportunity to search for alternative employment. (Innis Christie, Geoffrey England and Brent Cotter, Em-
ployment Law in Canada (2nd ed. 1993), at pp. 572-81.

26 Similarly, 5. 404, which provides for severance pay, acts to compensate long-serving employees for their years
of service and investment in the employer's business and for the special losses they suffer when their employment
terntinates. In R v. TNT Canada frc. (1996}, 27 Q.R, (3d} 546 (Ont, C.A.}, Robins J.A. quoted with approval at pp.
556-57 from the words of D.D. Carter in the course of an employment standards determination in Telegram Publishing
Co. v. Zwelling (1972), 1 L.A.C. (2d) 1 (Ont. Arb, Bd)), at p. 19, wherein he described the role of severance pay as
follows:

Severance pay recognizes that an employee does make an investment in his employer's business -- the extent of
this investment being directly related to the length of the employee's service. This investment is the seniority that
the employee builds up during his years of service....Upon termination of the employment relationship, this in-
vestrment of years of service is lost, and the employee must start to rebuild seniority at another place of work. The
severance pay, based on length of service, is some compensation for this loss of investment,

27 In my opinion, the consequences or effects which resuit from the Court of Appeal's interpretation of ss. 40 and
404 of the £SA are incompatible with both the object of the Act and with the object of the termination and severance
pay provisions themselves. It is a well established principle of statutory interpretation that the legislature does not
intend to produce absurd consequences. According to Cté, supra, an interpretation can be considered absurd if it
leads to ridiculous or frivolous consequences, if it is extremely unreasonable or inequitable, if it is illogical or inco-
herent, or if it is incompatible with other provisions or with the object of the legislative enactment (at pp. 378-8G).
Suilivan echoes these comments noting that a label of absurdity can be attached to interpretations which dcfeat the
purpose of a statute or render some aspect of it pointless or futile (Sullivan, Construction of Statutes, supra, atp. 88),

28  The trial judge properly noted that, if the ESA termination and severance pay provisions do not apply in cir-
cumstances of bankruptcy, those employees ‘fortunate’ cnough to have been dismissed the day before a bankruptey
would be entitled to such payments, but those terminated on the day the bankruptcy becomes final would not be so
entitled. In my view, the absurdity of this consequence is particularly evident in a unionized workplace where seniority
is a factor in determining the order of lay-off. The more senior the employee, the larger the invcstment he or she has
made in the employer and the greater the entitlement to termination and severance pay. However, it is the more senior
personnel who are likely to be employed up until the time of the bankruptcy and whe would thereby lose their enti-
tlements to these payments,

29 If the Court of Appeal's interpretation of the termination and severance pay provisions is correct, it would be
acceptable to distinguish between employees merely on the basis of the timing of their dismissal. It seems to me that
such a result would arbitrarily deprive some emnployees of a means to cope with the economic dislocation caused by
unemployment, In this way the protections of the £S4 would be limited rather than extended, thercby defeating the
intended working of the legislation. In my opinion, this is an unreasonable result.

30  Inaddition to the termination and severance pay provisions, both the appellants and the respondent relied upon
various other sections of the ESA to advance their arguments regarding the intention of the legislature. In my view,
although the majority of these sections offer little interpretive assistance, one transitional provision is particularly
instructive. In 1981, s. 2(1) of the Employment Standards Amendment Act, 1981, ("ESAA") introduced 5.40g, the
severance pay provision, to the ESA. Section 2(2) deemed that provision to come into force on January I, 1981. Sec-
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tion 2(3), the transitional provision in question provided as follows:

2, ..

(3) Section 40a of the said Act does not apply to an employer who became bankrupt or an insolvent person
within the meaning of the Bankruptcy Aet (Canada) and whose assets have been distributed among his
creditors or to an employer whose proposal within the meaning of the Bankruptcy Act (Canada) has been
accepted by his creditors in the period from and including the 1st day of January, 1981, to and including the
day immediately before the day this Act receives Royal Assent.

31 The Court of Appeal found that it was neither necessary nor appropriate to determine the intention of the
legislature in enacting this provisional subsection. Nevertheless, the court took the position that the intention of the
legislature as evidenced by the introductory words of ss. 40 and 40a was clear, namely, that termination by reason of a
bankruptcy will not trigger the severance and termination pay obligations of the £S4. The court held that this intention
remained unchanged by the introduction of the transitional provision. With respect, I do not agree with either of these
findings. Firstly, in my opinion, the use of legislative history as a tool for determining the intention of the legislature is
an entirely appropriate exercise and one which has often been employed by this Court (see, e.g., R v. Vasil, [1981]1
S.C.R. 469 (S.C.C.), atp. 487; R. v. Paul, [1982] | 8.C.R. 621 (S.C.C.), at pp. 635, 653 and £60). Secondly, I believe
that the transitional provision indicates that the Legislature intended that termination and severance pay obligations
should arise.upon an employers' bankruptcy.

32 in my view, by extending an exemption to employers who became bankrupt and lost control of their assets
between the coming into force of the amendment and its receipt of royal assent, 5. 2(3) necessarily implies that the
severance pay obligation does in fact extend to bankrupt employers. It seems to me that, if this were not the case, no
readily apparent purpose would be served by this transitional provision.

33 I find support for my conclusion in the decision of Saunders J. in Royal Dressed Meats Inc., supra. Having
reviewed s. 2(3) of the ES4 4, he commented as follows:

...any doubt about the intention of the Ontario Legislature has been put to rest, in my opinion, by the transitional
provision which introduced severance payments into the £54...it seems to me an inescapable inference that the
legislature intended liability for severance payments to arise on a bankruptcy. That intention would, in my
opinion, extend to termination payments which are similar in character.

34  This interpretation is also consistent with statements made by the Minister of Labour at the time he introduced
the 1981 amendments to the ES4. With regard to the new severance pay provision he stated:

The circumstances surrounding a closure will govem the applicability of the severance pay legislation in some
defined situations. For example, a bankrupt or insolvent firm will still be required to pay severance pay to em-
ployees to the extent that assets are available to satisfy their claims.

.....

...the proposed severance pay measures will, as I indicated earlier, be retroactive to January 1 of this year. That
retroactive provision, however, will not apply in those cases of bankruptcy and insolvency where the assets have
already been distributed or where an agreement on a proposal to creditors has already been reached. [Ontario,
Legislative Assembly, Debates, No. 36, at pp. 1236-37 (June 4, 1981)]

Moreover, in the legislative debates regarding the proposed amendments the Minister stated:
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For purposes of retroactivity, severance pay will not apply to bankrupteies under the Bankruptcy Act where assets
have been distributed. However, once this Act receives royal assent, employees in bankruptey closures will be
co;ered by the severance pay provisions. [Ontario, Legislative Assembly, Debates, No. 48, at p. 1699 (June 16,
19311

35 Although the frailties of Hansard evidence are many, this Court has recognized that it can play a limited role in
the interpretation of legislation, Writing for the Court in R v. Morgentaler, [199313 S.C.R. 463 (5.C.C.), at p. 484,
Sopinka J. stated:

..until recently the courts have balked at admitting evidence of legislative debates and speeches....The main
criticism of such evidence has been that it cannot represent the "intent" of the legislature, an incorporeal body, but
that is equally true of other forms of legislative history. Provided that the court remains mindful of the limited
reliability and weight of Hansard evidence, it should be admitted as relevant to both the background and the
purpose of legislation,

36 Finally, with regard to the scheme of the legislation, since the ESA is a mechanism for providing minimum
benefits and standards to protect the interests of employees, it can be characterized as benefits-conferring legislation.
As such, according to several decisions of this Court, it ought to be interpreted in a broad and generous manner, Any
doubt arising from difficulties of language should be resolved in favour of the claimant (see, e.g., Abrahams v. Carada
(Atiorney General), [19831 1 S.C.R. 2 (S.C.C.), at p. 10; Hills v. Canada (Attorney General), [1988] | SCR. 513
{8.C.C.), atp. 537). It scems to me that, by limiting its analysis to the piain meaning ofss. 40 and 40a of the ES4, the
Court of Appeal adopted an overly restrictive approach that is inconsistent with the scheme of the Act.

37 The Court of Appeal's reasons relied heavily upon the decision in Malone Lynch, supra. In Malone Lynch,
Houlden J. held that s. 13, the group termination provision of the former £SA4, R.8.0. 1970, c. 147, and the predecessor
to s. 40 at issue in the present case, was not applicable where termination resulted from the bankruptcy of the em-
ployer. Section 13(2) of the ESA then in force provided that, if an employer wishes to terminate the employment of 50
or more employees, the employer must give notice of termination for the period prescribed in the regulations, “and
until the expiry of such notice the terminations shall not take effect.” Houlden J. reasoned that termination of em-
ployment through bankruptcy could not trigger the termination payment provision, as employees in this situation had
not received the written notice required by the statute, and therefore could not be said to have been terminated in
accordance with the Act.

38 Two years after Malone Lynch was decided, the 1970 ESA termination pay provisions were amended by the
Employment Standards Act, 1974, 8.0. 1974, c. 112. Asamended, s. 40(7) of the 1974 ES4 eliminated the requirement
that notice be given before termination can take effect. This provision makes it clear that termination pay is owing
where an employer fails to give notice of termination and that employment terminates imrespective of whether or not
proper notice has been given. Therefore, in my opinion it is clear that the Malone Lynch decision turned on statutory
provisions which are materially different from those applicable in the instant case. It seems to me that Houfden L's
holding goes no further than to say that the provisions of the 1970 £S4 have no application to 2 bankrupt employer.
For this reason, 1 do not accept the Malone Lynch decision as persuasive authority for the Court of Appeal's findings.
I note that the courts in Royal Dressed Meats, supra, and British Columbia (Director of Employment Standards) v.
Eland Distributors Ltd. (Trustee of) {1996), 40 CB.R. (3d) 25 (B.C. 8.C.), declined to rely upon Malone Lynch based
upon similar reasoning.

39 The Court of Appeal also relied upon Re Kemp Products Ltd., supra, for the proposition that although the
employment relationship will terminate upon an employer's bankruptcy, this does not constitute a "dismissal". I note
that this case did not arise under the provisions of the ESA, Rather, it twmed on the interpretation of the term "dis-
missal” in what the complainant alleged to be an employment contract. As such, I do not aceept it as authoritative
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jurisprudence in the circumstances of this case, For the reasons discussed above, I also disagree with the Coust of
Appeal's reliance on Mills-Hughes v. Raynor (1988), 63 O.R. (2d) 343 (Ont. C.A.), which cited the decision in Malone
Lyneh, supra with approval.

40 As I see the matter, when the express words of ss. 40 and 40a of the ES4 are examined in their entire context,
there is ample support for the conclusion that the words "terminated by the employer” must be interpreted to include
termination resulting from the bankruptcy of the employer. Using the broad and generous approach to interpretation
appropriate for benefits-conferring legisiation, I believe that these words can reasonably bear that construction (see R.
v. Z (D.A),[199212 8.C.R. 1025 (8.C.C.)). 1 also note that the intention of the Legislature as evidenced in s, 2(3) of
the £SSA, clearly favours this interpretation. Further, in my opinion, to deny employees the right to claim ESA ter-
mination and severance pay where their termination has resulted from their employer's bankruptcy, would be incon-
sistent with the purpose of the termination and severance pay provisions and would undermine the object of the ES4,
namely, to protect the interests of as many employees as possible.

4] Inmy view, the impetus behind the termination of employment has no bearing upon the ability of the dismissed
employee to cope with the sudden economic dislocation caused by unemployment. As all dismissed employees are
equally in need of the protections provided by the £S4, any distinction between employees whose termination resulted
from the bankruptcy of their employer and those who have been terminated for some other reason would be arbitrary
and inequitable. Further, 1 believe that such an interpretation would defeat the true meaning, intent and spirit of the
ESA. Therefore, 1 conclude that termination as a result of an employer's bankruptcy does give rise to an unsecured
claim provable in bankruptey pursuant to s. 121 of the 84 for termination and severance pay in accordance with ss. 40
and 40g of the ESA. Because of this conclusion, I do not find it necessary to address the altemative finding of the trial
judge as to the applicability of s. 7(5) of the ESA.

42 I note that subsequent to the Rizzo bankruptcy, the termination and severance pay provisions of the ES4 un-
derwent another amendment. Sections 74(1) and 75(1) of the Labour Relations and Employment Siaiute Law
Amendment Act, 1995, 8.0, 1995, ¢. 1, amend those provisions so that they now expressly provide that where emn-
ployment is terminated by operation of law as a result of the bankruptcy of the employer, the employer will be decmed
to have terminated the employment. However, 5. 17 of the Interpretation Act directs that, “the repeal or amendment of
an Act shall be deemed not to be or to involve any declaration as to the previous stats of the law." As a result, I note
that the subsequent change in the legislation has played no role in determining the present appeal.

6. Disposition and Costs

43 1 would allow the appeal and set aside paragraph | of the order of the Court of Appeal, In lieu thereof, I would
substitute an order declaring that Rizzo's former employees are entitled to make claims for termination pay (including
vacation pay due thereon) and severance pay as unsecured creditors. As to costs, the Ministry of Labour led no evi-
dence regarding what effort it made in notifying or securing the consent of the Rizzo employees before it discontinued
its application for leave to appeal to this Court on their behalf. In light of these circumstances, I would order that the
costsin this Court be paid ta the appellant by the Ministry on a party-and-party basis. I would not disturb the orders of
the courts below with respect to costs.

Appeal atlowed.

Pourvoi accueilli.

END OF DOCUMENT
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EarthFirst Canada Inc., Re
In the Matter of the Companies’ Creditors Arrangement Act, R.5.C. 1985, ¢. C-36, as Amended
And In the Matter of a Plan of Compromise or Arrangement of EarthFirst Canada Inc,
Alberta Court of Queen's Bench
B.E. Romaine J.
Heard: May 13, 2009
Judgment; May 27, 2009[FN*1
Docket: Calgary 6201-13559
© Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights reserved.

Counsel: Kelly . Bourassa, Scott Kurie for Indemnity Claimants of EarthFirst Canada Inc.
Howard A. Gorman for EarthFirst Canada Inc.
A. Robert Anderson, Q.C., Eric D. Stearns for Monitor, Ernst & Young Inc.
Subject: Insolvency

Bankruptcy and insolvency --- Proposal — Companies’ Creditors Arrangement Act — Miscellaneous issues

Company issued flow-throw common shares — Under subscription agreement for shares, company made covenant o
renounce to subscriber qualifying expenditures under ss. 66(12.6) and 66(12.66) of Income Tax Act, or indemnify
subscriber for tax payable as consequence of failure to renounce — Company brought application for declaration as to
proper characterization of claims under indemnity for purpose of proposed plan of amrangement under Companies'’
Creditors Arrangement Act — Potential claims were in substance equity obligations rather than debt or creditor ob-
ligations — Claims ranked behind claims made by creditors of company and would not participate in any creditor plan
or distribution — Issue was determined by finding of Court of Appeal in prior case that debt features associated with
indemnity did not transform that part of relationship from shareholder relationship into debt relationship.

Bankruptcy and insolvency --- Proving claim — Provable debts — Claims of director, officer or shareholder of
bankrupt corporation

Company issued flow-throw common shares — Under subseription agreement for shares, company made covenant to
renounce fo subscriber qualifying expenditures under ss. 66(12.6) and 66(12.66) of Income Tax Act, or indemnify
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subscriber for tax payable as consequence of failure to renounce — Company brought application for declaration as to
proper characterization of claims under indemnity for purpose of proposed plan of arrangement under Comipanies'
Creditors Arrangement Act — Potential claims were in substance equity obligations rather than debt or creditor ob-
ligations — Claims ranked behind claims made by creditors of company and would not participate in any creditor plan
or distribution — Issue was deteymined by finding of Court of Appeal in prior case that debt features associated with
indemnity did not transform that part of relationship from shareholder relationship into debt relationship.

Cases considered by B.E. Romaine J.:

Canada Deposit Insurance Corp. v. Canadian Commercial Bank{1992). 5 Alta. 1. R, (3d) 193, {19921 3 S.C.R.
558, 16 C.B.R. (3d) 154, 7 B.L..R. (2d} 113, (sub nom. Canada Deposit Insurance Corp. v. Canadian Commercial

Bank (No. 3)) 131 A.R. 321, (sub nom. Canada Deposit Insurance Corp. v. Canadian Commercial Bank (No. 3))

25 W.A.C. 321, 1992 CarswellAlta 790, 97 D,L.R. (4th) 385, ¢sub nom. Canada Deposit Insurance Corp. v.

Canadign Commercial Bank (No. 3}) 143 N.R. 321, 1992 CarsweilAlta 298 (S.C.C.) —referred to
I Waxinan & Sons Ltd., Re(2008), 89 O.R. (3d) 427, 39 ET.R. (3d) 49, 44 B.L.R. {4th) 295, 2008 CarswellOnt

1245, 40 C.B.R. (5th) 307, 64 C.C.E.L. (3d} 233 (Ont. 8.C.J. [Commercial List]) — referred to

National Bank of Canada v, Merit Energy Ltd. (20011, 2001 ABOB 583, 200t CarswellAlta 913,28 C.B.R. (4th)
228 [20017 10 W.W.R. 305, 95 Alta. L.R. (3d) 166, 294 A.R. 15 (Alta. Q.B.) — followed

Mational Bank of Canada v, Merit Energy Ltd, {2002), 2002 ABCA 5, 2002 CarswellAlta 23, [2002] 3 W.W.R.
215,96 Alta. L.R. (3d) 1. 299 A.R. 200, 266 W.A.C. 200 (Alta, C.A.} — considered

Statutes considered:
Banloruptcy and Insolvency Act, R.8.C. 1985, c. B-3
s. 140.1 [en. 2005, ¢. 47, s. 90; rep. & sub. 2007, c. 36, s. 49] — considered
Companies' Creditors Arrangement Act, R.8.C, 1985, ¢, C-36
Generally — referred to
Income Tax Act, R.5.C. 1985, ¢, 1 (5th Supp.)
Generally — referred to

APPLICATION for declaration as to proper characterization of flow-through shares for purpese of proposed plan of
arrangement under Companies' Creditors Arrangement Act.

B.E. Romaine J.:

Introduction

1 Earthfirst Canada Inc. seeks a declaration as the proper characterization of potential claims of holders of its
flow-through common shares for the purpose of a proposed plan of arrangement under the Companies’ Creditors
Arrangement Act, R.8.C. 1985, c. C-36, as amended. The issue is whether contingent claiwns that the flow-through
subscribers may have are, at their care, equity obligations rather than debt or creditor obligations and, as such, nec-

© 2012 Thomson Reuters. No Claim to Orig. Govt. Works




Page 3

2009 CarswellAlta 1069, 2009 ABQB 316, [2009] A.W.L.D. 3179, [2009] A.W.L.D. 3180, 56 C.B.R. (5th} 102

essarily rank behind claims made by the creditors of Earthfirst. I decided that the potential claims are in substance
equity obligations and these are my reasons.

Facts

2 The flow-through shares at issue were distributed in December, 2007 as part of an initial public offering of
common sheres and fow-through shares. The common shares plus one-half of a warrant were offered at a price of
$2.25 per unit. The flow-through shares were offered at a price of $2.60 per share. Investors who wished to purchase
flow-through shares were required to execute a subscription agreement which included the following covenants of
Earthfirst:

6.(b) to incur, during the Expenditure Period, Qualifying Expenditures in such amount as enables the Cor-
poration to renounce to each Subscriber, Qualifying Expenditures in an amount equal to the Commitment
Amount of such Subscriber;

(c) to renounce to each Subscriber, pursuant to subsection §6(12.6) and 66(12.66) of the Tax Act and this
Subscription Agreement, effective on or before December 31, 2007, Qualifying Expenditures incurred during
- the Expenditure Period in an amount equal to the Commitment Amount of such Subscriber;

(g) iFthe Corporation does not renounce to the Subscriber, Qualifying Expenditures equal to the Commitment
Amount of such Subscriber effective on or before December 31, 2007 and as the sole recourse to the Sub-
scriber for such failure, the Corporation shall indemnify the Subscriber as to, and pay to the Subscriber, an
amount equal to the amount of any tax payable under the Tax Act (and under any cotresponding provincial
legislation) by the Subscriber (or if the Subscriber is a partnership, by the partners thereof) as a consequence
of such failure, such payment to be made on a timely basis once the amount is definitively determined, pro-
vided that for certainty the limitation of the Corporation's obligation to indemnify the Subscriber pursuant to
this Section shall not apply to limit the Corporation's liability in the event of a breach by the Corporation of
any other covenant, representation or warranty pursuant to this Agreement or the Underwriting Agreement;

3 Certain conditions were required to be satisfied before expenditures made by Earthfirst would qualify as
"Qualifying Expenditures" pursuant to the Income Tax Act and the associated regulations. Because construction of
Earthfirst's Dokie ! wind power project was interrupted by events triggered by the CCAA filing, it may be that
Earthfirst will not be able to satisfy some of these conditions, While Earthfirst is seeking a purchaser of the Dokie !
project assets, and that purchaser may complete the nmecessary requirements for expenditures to be considered
"Qualifying Expenditures", there is presently no guarantee that the necessary conditions will be met. The subscribers
for flow-through shares may therefore have a claim under the indemnity set out in the subscription agreement.

Issue
Are the claims under the indemnity debt claims or claims for the return of an equity investment?
Analysis

The flow-through share subscribers submit that their indemnity claims are not claims for the return of eapital, Counsel
for the flow-through share subscribers makes some persuasive arguments in that regard, including:

(a) that the underlying rights that form the basis of the claims are severable and distinct from the status of
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subscribers as sharcholders of Earthfirst, in that the flow-through shares are composed of two distinct
components, being common shares and the subscriber's right to the renunciation of a certain amount of tax
credit or the right to be indemnified for tax credit not so renounced. It is submitted that further evidence ofthe
distinct and severable nature of the indemnity claim can be found in the fact that, while the common share
component of the flow-through shares can be transferred, the flow-through benefits accrue only to original
subscribers;

(b) that the claimants in advancing 2 claim under the indemnity are not advancing a claim for the retum of
their investment in common shares;

{c) that the rights and obligations that form the basis of the indemnity claim are set out in the subscription
agreement, which indicates an intention to create a debt obligation in the indemnity provisions; and

(d) that the claim under the indemnity is limited to a specific amount as compared to the unlimited upside
potential of any equity investment, and that thus one of the policy reasons for drawing a distinction between
debt and equity in the context of insolvency does not apply to an indemnity claim,

[4] On the other side of the argument, it is clear that the indemnity claim derives from the original status of the
subscribers as subscribers of shares, that the claim was acquired as part of an investment in shares, and that any re-
covery on the indemnity would serve to recoup a portion of what the subscriber originally invested, primarily qua
shareholder, While it may be true that equity may become debt, as, for instance, in the case of declared dividends ora
claim reduced to a judgment debt (. Waxman & Sons Ltd, Re, [2008] O.). No. 885 {(Ont. S.C.J. [Commercial List]) at
para 24 and 25), the indemnity claim has not undergone a transformation from its original purpose as a "sweetener" to
the offering of common shares, even if individual subscribers have since sold the shares to which it was attached, The
renunciation of flow-through tax credits, despite the payment of a premium for this feature, can be characterized as
incidental or secondary to the equity features of the investment, a marketing feature that provided an altemnative to the
share plus warrant tranche of the public offering for investors who found the feature attractive: Canada Deposit In-
surance Corp. v. Canadian Commercial Bank, [1992] S.C.I. No. 96 (S.C.C.) at para. 54.

(5] This type of indemnity skirts close to the line that courts are attempting to draw with respect to the charac-
terization and ranking of equity and equity-type investments in the insolvency context. In Alberta, that line is drawn by
the decision of LoVecchio, J. in National Bank of Canada v. Merit Energy Ltd,, J2001] A.J. No. 918 (Alta, Q.B.),
upheld by the Court of Appeal at [2002] A.J. No. 6 (Alta. C.A.). The indemnity at issue in Merit Energy was sub-
stantially identical to the one at issue in this case. While Lovecchio, J. appeared to refer to elements of misrepresen-
tation arising from prospectus disclosure with respect to the Merit indemnity claim at para, 29 of the decision, it is
clear that he considered the debt features of the indemnity in his later analysis, and noted at para, 54 that:

While the Flow-Through Shareholders paid a premium for the shares (albeit to get the deductions), in my view the
debt features associated with the CEE indemnity from Merit do not "transform’ that part of the relationship from a
shareholder relationship into a debt relationship. That part of the relationship remains “incidental” to being a

shareholder.

The Court of Appeal in dismissing the appeal commented:
Counsel for the appellant stresses the express indemnity covenant here, but in our view, it is ancillary to the un-
derlying right, as found by the chambers judge. Characterization flows from the underlying right, not from the

mechanism for its enforcement, nor from its non-performance.

The decision in Merit Energy thus determines the issue in this case, which is nat distinguishable on any basis that is
relevant to the issue. 1 also note that, while it is not determinative of the issue as the legislation has not yet been pro-
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claimed, section 49 of Bill C-12, An Act fo amend the Bankruptcy and Insolvency Act, the Companies' Creditors Act,
the Wage Protection Program Act and Chapter 47 of the Statues of Canada, 2005, 2™ Sess., 39™ Parl,, 2007, ss. 49, 71

[Statute c.36] provides that a creditor is not entitled to a dividend in respect of any equity claim untii all other claims
are satisfied. Equity Claims are defined as including:

{(a) a dividend or similar payment,
(b) a return of capital,
{c) a redemption or refraction obligation,

(d) a monetary loss resulting from the ownership, purchase or sale of an equity interest or from the rescissfon,
or, in Quebee, the annelment, of a purehase or sale of an equity interest, or

(¢) contribution or indemnity in respect of a claim referred to in any paragraphs (a) to (d) [emphasis added].
Conclusion
1 therefore grant;

2} a declaration that potential claims that holders of flow-through common shares in Earthfirst may have
against Earthfirst, if any, are at their core equity obligations rather than debt or creditor obligations, and, as
such, necessarily rank behind in priority to claims made by creditars of Earthfirst and will not participate in
any creditor plan or distribution; and

b} an order permitting Barthfirst to make certain payment te its creditors pursuant to a Plan of Arrangement in
an amount and upon such terms to be determined by this Honourable Court at the date of this application
without regard to any contingent or other claims of the flow-through shareholders or subscribers.

Order accordingly.
FN* A corrigendum issued by the court on July 8, 2009 has been incorporated herein.

END OF DOCUMENT
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NANCIAL GROUP LTD,

Ontario Superior Court of Justice [Commercial List]
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Judgment: November 16, 2010
Dacket: 10-8630-00CL
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Pamela Foy for Ontario Securities Commission
Frank Lamie for Nelson Financial Group Ltd.
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Keith McClear, Respondent for himself
Subject; Corporate and Commercial; Insolvency

Business associations —- Specific matters of corporate organization — Shareholders — General principles — Whether
creditor of corporation

N Ltd. raised funds by issuing promissory notes bearing 12 percent annual return and issued preference shares with
typical annual dividend of 10 percent — Funds were then lent out at much higher interest rates — N Ltd, sought
protection of Companies' Creditors Arrangement Act — Preferred shareholders alleged, inter alia, theft, fraud, mis-
representation, breach of trust, excessive dividend payments, conversion of notes into preferred shares while N Ltd.
was insolvent, oppression, and breach of fiduciary duties against N Ltd. — Promissory note holders brought inction to
have all claims of preferred shareholders against N Ltd. classified as equity claims within meaning of Act; and re-
questing that unsecured creditors be entitled to be paid in full before preferred shareholders and other relief— Motion
granted, subject to two possible exceptions — Claims of preferred sharcholders fell within ambit of s. 2 of Act, were
governed by ss. 6(8) and 22.1 of Act, and therefore did not constitute claims provable for purposes of statute —
Preferred shareholders were not creditors of N Ltd. — Shares were treated as equity in N Ltd.'s financial statements
and in its books and records — Substance of arrangement between preferred shareholders and N Ltd. was relationship
based on equity, not debt — Pursuant to ss. 6(8) and 22.1, equity claims are rendered subordinate to those of creditors
— Types of claims advanced by preferred shareholders were captured by language of recent amendments to Act —
Factual record on two possible exceptions was incomplete — Monitor to investigate both scenarios — Claims pro-
cedure to be amended.

Bankruptcy and insolvency -— Companies' Creditors Arrangement Act — Miscellaneous

N Ltd. raised funds by issuing promissory notes bearing 12 percent annual return and issued preference shares with
typical annual dividend of 10 percent — Funds were then lent out at much higher interest rates — N Ltd. sought
protection of Companies' Creditors Arrangement Act — Preferred shareholders alleged, inter alia, theft, fraud, mis-
representation, breach of trust, excessive dividend payments, conversion of notes into preferred shares while N Ltd.
was insolvent, oppression, and breach of fiduciary duties against N Ltd. — Promissory note holders brought motion to
have all claims of preferred shareholders against N Ltd. classified as equity claims within meaning of Act; and re-
questing that unsecured creditors be entitled to be paid in full before preferred sharetiolders and other relief — Motion
granted, subject to two possible exceptions — Claims of preferred sharcholders fell within ambit of's. 2 of Act, were
governed by ss. 6(8) and 22.1 of Act, and therefore did not constitute claims provable for purposes of statute —
Preferred shareholders were not creditors of N Ltd, — Shares were treated as equity in N Ltd.'s financial statements
and in its books and records — Substance of arrangement between preferred shareholders and N Ltd, was relationship
based on equity, not debt — Pursuant to ss. 6(8) and 22.1, equity claims are rendered subordinate to those of creditors
— Types of claims advanced by preferred shareholders were captured by language of reeent amendments to Act —
Factual record on two possible exceptions was incomplete — Monitor to investigate both scenarios — Claims pro-

cedure to be amended.

Cases considered by Pepall J.:

Blue Range Resource Corp., Re (2000), 2000 CarswellAlta 12, 259 A.R. 30, 76 Alta. L.R. (3d) 338, [2000] 4
W.W.R. 738, 2000 ABOB 4. 15 C.B.R, (4th) 169 (Alta. Q.B.) — considered

Ceniral Capital Corp., Re(1996), 132 D.L.R. (4th) 223, 27 O.R. (3d) 494, (sub nom. Royal Bank v. Central

Capital Corp.} 88 O.A.C. 161, 1996 CarswellOnt 316, 38 C.B.R. (3d) 1, 26 B.L.R. (2d) 88 (Ont. C.A.) — fol-

lowed
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EarthFirst Canada Inc., Re (2009}, 2009 ABOB 316, 2009 CarsweliAlta 1069, 56 C.B.R. (5th) 102 (Alta, Q.B.)

— considered

I Waxman & Sons Ltd, Re (2008), 89 O.R. (3d) 427,39 ET.R, (3d) 49, 44 B.L.R. {4th) 295, 2008 CarswellOnt
1245, 40 C.B.R. (5th) 307, 64 C.C.EL. (3d) 233 (Ont. S.C.J. [Commercial List]) — considered

Matter of Stirling Homex Corp. (1978), 579 F.2d 206 (U.S. 2nd Cir. N.Y.) — considered

National Bank of Canadav. Merit Energy Lid. (20011, 2001 ABOB 583, 2001 CarswellAlta 913,28 C.B.R, (4th)
228, [2001710 W.W.R. 305, 95 Alta. L.R. (3d) 166. 294 A.R. 15 (Alta. Q.B.) — considered

National Bank of Canada v. Merit Energy Ltd. (2002), 2002 ABCA 5, 2002 CarswellAlta 23, [2002] 3 W.W.R.
215,96 Alta. L.R. (3d) [, 299 A.R. 200, 266 W.A.C. 200 (Alta. C.A.) — referred to

Statutes considered:
Bankruptcy and Insotvency Act, R.S.C, 1985, ¢, B-3
5. 2 — considered
s. 2 "creditor® — considered
s. 121{1) — considered
Business Corporations Act, R.S.0. 1990, c. B.16
Generally — referred to
s. 23(3) — referred to
5. 248 — referred to
Companies' Creditors Arrangement Act, R.S.C. 1985, e, C-36
Generally —- referred to
5. 2 —referred to
5. 2(1) "claim" — considered
s. 2(1) "equity claim" — considered
s. 2(1) "equity interest" — considered
5. 6(8) — considered

5.22.1 [en. 2007, c. 36, s. 71} — considered
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Securities Act, R.8.0. 1990, ¢, 8.5
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MOTION by promissory note holders to determine whether certain claims of preferred shareholders constitute equity
claims for purpeses of Companies’ Creditors Arrangement det.

Pepail J.:

1 This motion addresses the legal characterization of claims of holders of preferred shares in the capital stock of
the applicant, Nelson Financial Group Ltd. {"Nelson"). The issue before me is to determine whether such claims
constitute equity claims for the purposes of sections 6(8) and 22,1 of the Companies’ Creditors Arrangement Act
("CCAA4").

Background Facts

2 Nelson was incorporated pursuant to the Business Corporations Act of Ontario in September, [990. Nelson
raised money from investors and then used those funds to extend credit to customers in vendor assisted financing
programmes, It raised money in two ways. It issued promissory notes bearing a rate of return of 12% per annum and
also issued preference shares typically with an annual dividend of 10%.[FN 1] The funds were then lent out at sig-
nificantly higher rates of interest.

3 The Monitor reported that Nelson placed ads in selected publications. The ads outlined the nature of the various
investment options. Term sheets for the promissory notes or the preferred shares were then provided to the investors
by Nelson together with an outline of the proposed tax treatment for the investment, No funds have been raised from

investors since January 29, 2010.
(a) Noteholders

4 As ofthe date of the CCAA filing on March 23, 2010, Nelson had issued 685 promissory notes in the aggregate
principal amount of $36,583,422,89. The notes are held by approximately 321 people.

{b) Preferred Shareliolders

5 Nelson was authorized to issue two classes of common shares and 2,800,000 Series A preferred shares and
2,000,000 Series B preferred shares, each with a stated capital of $25.00. The president and sole director of Nelson,
Marc Boutet, is the owner of all of the issued and outstanding common shares. By July 31, 2007, Nelson had issued to
investors 176,675 Series A preferred shares for an aggregate consideration of $4,416,925. During the subsequent
fiscal year ended July 31, 2008, Nelson issued a further 172,545 Series A preferred shares and 27,080 Series B pre-
ferred shares. These shares were issued for an aggregate consideration of $4,672,383 net of share issue costs.

] The preferred shares are non-voting and take priority over the common shares. The company's articles of
_amendment provide that the preferred shareholders are entitled to receive fixed preferential cumulative cash dividends
at the rate of 10% per annum, Nelson had the unilateral right to redeem the shares on payment of the purchase price
plus accrued dividends. At least one investor negotiated a right of redemption. Two redemption requests were out-

standing as of the CCAA filing date,

7 As of the CCAA filing date of March 23, 2010, Nelson had issued and outstanding 585,916.6 Series A and Series
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B preferred shares with an aggregate stated capital of $14,647,914. The preferred shares are held by approximately 82
people. As of the date of filing of these CCAA proceedings, there were approximately $53,632 of declared but unpaid
dividends outstanding with respect to the preferred shares and $73,652.51 of accumulated dividends.

'8 Investors subscribing for preferred shares entered into subscription agreements described as term sheets. These
were executed by the investor and by Nelson. Nelson issued share certificates to the investors and maintained a share
register recording the name of each preferred shareholder and the number of shares held by each shareholder.

9 As reported by the Monitor, notwithstanding that Nelson issued two different series of preferred shares, the
principal terms of the term sheets signed by the investors were afmost identical and generally provided as follows:

» the issuer was Nelson;

« the par value was fixed at $25.00;

» the purpose was to finance Nelson's business operations;

» the dividend was 10% per annum, payable monthly, commencing one month after the investment was made;
» preferred shareholders were eligible for a dividend tax credit;

» Nelson issued annual T-3 slips on account of dividend income to the preferred shareholders;

« the preferred shares were non-vaoting (except where voting as a class was required), redeemable at the option of
Nelson and ranked ahead of common shares; and

» dividends were cumulative and no dividends were to be paid on common shares if preferred share dividends
were in arrears,

10 In addition, the Series B term sheet provided that the monthly dividend could be reinvested pursuant to a
Dividend Reinvestment Plan ("DRIP").

11 The preferred shareholders were entered on the share register and received share certificates. They were treated
as equity in the company's financial statements. Dividends were received by the preferred shareholders and they took
the benefit of the advantageous tax treatment,

(¢} Insolvency

12 Mr. Boutet knew that Nelson was insolvent since at least its financial year ended July 31, 2007. Nelson did not
provide financial statements to any of the preferred shareholders prior to, or subsequent to, the making of the in-

vestment,
(1} Ontario Securities Connunission

13 On May 12, 2010, the Ontario Securities Commission ("OSC") issued a Notice of Hearing and Statement of
Allegations alleging that Nelson and its affiliate, Nelson Investment Group Ltd., and various officers and directors of
those corporations committed breaches of the Ontario Securities Act in the course of selling preferred shares. The
allegations include noncompliance with the prospectus requirements, the sale of shares in reliance upon exemptions
that were inapplicable, the sale of shares to persons who were not accredited investors, and fraudulent and negligent
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misrepresentations made in the course of the sale of shares, The OSC hearing has been scheduled for the end of
February, 2011.

(e} Legal Opinion

14  Based on the Monitor's review, the preferred shareholders were documented as equity on Nelson's books and
records and financial statements. Pussuant to court order, the Monitor retained Stikeman Elliott LLP as independent
counsel to provide an opinion on the characterization of the claims and potential claims of the preferred shareholders.
The opinion concluded that the claims were equity claims. The Monitor posted the opinion on its website and also
advised the preferred shareholders of the opinion and conclusions by letter. The opinion was not to constitute evi-
dence, issue estoppel or res judicata with respect to any matters of fact or law referred to therein. The opinion, at least
in part, informed Nelson's position which was supported by the Monitor, that independent counsel for the preferred
sharcholders was unwarranted in the circumstances.

() Development of Plan

15 The Monitor reported in its Eighth Report that a plan is in the process of being developed and that preferred
shareholders would have their existing preference shares cancelled and would then be able to claim a tax loss on their
investment or be given a new form of preference shares with rights to be determined.

Motion

I6 The holders of promissory notes are represented by Representative Counsel appointed pursuant to my order of
June 15, 2010. Representative Counsel wishes to have some clarity as to the characterization of the preferred share-
holders' claims. Accordingly, Representative Counsel has brought a motion for an order that all claims and potential
claims of the preferred sharcholders against Nelson be classified as equity claims within the meaning of the CCAA4. In
addition, Representative Counsel requests that the unsecured creditors, which include the noteholders, be entitled to be
paid in full before any claim of a preferred shareholder and that the preferred shareholders form a separate class that is
not entitled to vote at any meeting of creditors. Nelson and the Monitor support the position of Representative
Counsel. The OSC is unopposed.

17 On the return of the motion, some preferred shareholders were represented by counsel from Templeman
Menninga LLP and some were self-represented. It was agreed that the letters and affidavits of preferred shareholders
that were filed with the court would constitute their evidence, Oral submissions were made by legal counsel and by
approximately eight individuals. They had many complaints. Their allegations against Nelson and Mr. Boutet range
from theft, fraud, mistepresentation including promises that their funds would be secured, operation of a Ponzi
scheme, breach of trust, dividend payments to some that exceeded the rate set forth in Nelson's articles, conversion of
notes into preferred shares at a time when Nelson was insolvent, non-disclosure, absence of a prospectus or offering
memorandum disclosure, oppression, violation of section 23(3) of the OBCA and of the Securities Act such that the
issuance of the preferred shares was a nullity, and breach of fiduciary duties. .

18 The stories described by the investors are most unfortunate. Many are seniors and pensioners who have in-
vested their savings with Nelson. Some investors had notes that were rolled over and replaced with preference shares.
Mr. McVey alleges that he made an original promissory note investment which was then converted arbitrarily and
without his knowledge into preference shares. He alleges that the documents effecting the conversion did not contain

his authentic signature,
19 Mr. Styles states that he and his company invested approximately $4.5 million in Nelson. He states that Mr.

Boutet persuaded him to convert his promissory notes into preference shares by promising a 13.75% dividend rate,
assuring him that the obligation of Nelson to repay would be treated the same or better than the promissory notes, and
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that they would have the same or a priority position to the promissory notes, He then received dividends at the 13.75%
rate conirary to the 10% rate found in the company's articles. In addition, at the time of the conversion, Nelson was
insolvent,
20  Inbrief, Mr. Styles submits that;
(a) the investment transactions were void because there was no prospectus contrary to the provisions of the
Securities Act and the Styles were not accredited investors; the preferred shares were issued contrary to
section 23(3) of the OBCA in that Nelson was insolvent at the relevant time and as such, the issuance was a
nullity; and the conduct of the eompany and its principal was oppressive contrary to section 248 of the
OBCA; and that
(b) the Styles’ claim is in respect of an undisputed agreement relating to the conversion of their promissory

notes into preferred shares which agreement is enforceable separate and apart from any claim relating to the
preferred shares.

The Issue

21 Are any of the claims advanced by the preferred shareholders equity claims within section 2 of the CCAA such
that they are to be placed in a separate class and are subordinated to the full recovery of all other creditors?

The Law
22 Therelevant provisions of the CCAA are as follows.
Section 2 of the CCAA states:

In this Act,

“Claim" means any indebtedness, liability or obligation of any kind that would be a claim provable within the
meaning of section 2 of the Bankruptcy and Insolvency Aef;

"Equity Claim" means a claim that is in respect of an equity interest, including a claim for, ameng others,
(a) a dividend or similar payment,
(b) a return of capital,
(c) a redemption or retraction obligation,

(d) a monetary loss resulting from the ownership, purchase or sale of an equity interest or from the rescission,
or, in Quebec, the annulment, of a purchase or sale of an equity interest, or

(e) contribution or indemnity in respect of a claim referred to in any of paragraphs (a) to (d);"

"Equity Interest” means

(a) in the case of a corporation other than an income trust, a share in the corporation — or a warrant or option
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or another right to acquire a share in the corporation — other than one that is derived from a convertible debt,
and

{(b) in the case of an income trust, a unit in the income trust — or a warrant or option or another right to
acquire a unit in the income trust — other than one that is derived from a convertible debt;

Section 6(8) states:

No compromise or arrangement that provides for the payment of an equity claim Is to be sanctioned by the court
unless it provides that all claims that are not equity claims are to be paid in full before the equity claim is to be
paid.

Section 22.1 states:

Despite subsection 22(1) creditors having equity claims are to be in the same class of creditors in relation to those
claims unless the court orders otherwise and may not, as members of that class, vote at any meeting unless the
court orders otherwise.

23 Section 2 of the Bankruptey and Insolvency Act ("BIA"™) which is referenced in section 2 ofthe CC44 provides
that a claim provable includes any claim or liability provable in proceedings under the Act by a creditor. Creditor is
then defined as a person having a claim provable as a claim under the Act.

24 Section 121(1) of the BI4 describes claims provable, It states:

All debts and liabilities, present or future, to which the bankrupt is subject on the day on which the bankrupt
becomes bankrupt or to which the bankrupt may become subject before the bankrupt's discharge by reason of any
obligation incurred before the day on which the bankrupt becomes bankrupt shall be deemed to be claims prov-
able in proceedings under this Act.

25 Historically, the claims and rights of sharcholders were not treated as provable claims and ranked after cred-
itors of an insolvent corporation in a liquidation. As noted by Laskin J.A. in Central Capital Corp., Re[FN2], on the
insolvency of a company, the ¢laims of creditors have always ranked ahead of the claims of sharcholders for the return
of their capital. This principle is premised on the notion that shareholders are understood to be higher risk participants
who have chosen to tie their investment to the fortunes of the corporation. In contrast, creditors choose a lower [evel of
expostire, the assumption being that they will rank ahead of shareholders in an insolvency. Put differently, amongst
other things, equity investors bear the risk relating to the integrity and character of management,

26  Thistreatment also has been held to encompass fraudulent misrepresentation claims advanced by a shareholder
secking to recover his investment: Blue Range Resource Corp., RefFN3] In that case, Romaine J. held that the alleged
loss derived from and was inextricably intertwined with the shareholder interest. Similarly, in the United States, the
Second Circuit Court of Appeal in Matter of Stirling Homex Corp.[FN4] concluded that shareholders, including those
who had allegedly been defrauded, were subordinate to the general creditors when the company was insolvent. The
Court stated that "the real party against which {the shareholders] are secking relief is the body of general creditors of
their corporation. Whatever relief may be granted to them in this case will reduce the percentage which the general
creditors will ultimately realize upon their claims.” National Bank of Canada y. Merit Enerey Ltd.[FN3] and Earth-
First Canada Inc.. Re[FN6] both treated claims relating to agreements that were collateral to equity claims as equity
claims. These cases dealt with separate indemnification agreements and the issuance of flow through shares. The
separatc agreements and the ensuing claims were treated as part of one integrated transaction in respect of an equity
interest. The case law has also recognized the complications and delay that would ensue if CCA4 proceedings were

mired in shareholder claims.
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27 The amendments to the CCAA came into force on September 18, 2009. It is clear that the amendments in-
corporated the historical treatment of equity claims. The language of section 2 is clear and broad. Equity claim means
a claim in respect of an equity interest and includes, amongst other things, a claim for rescission of a purchase or sale
of an equity interest. Pursuant to sections 6(8) and 22.1, equity claims are rendered subordinate to those of creditors.

28 The Nelson filing took place after the amendments and therefore the new provisions apply to this case.
Therefore, if the claims of the preferred shareholders are properly characterized as equity claims, the relief requested
by Representative Counsel in his notice of motion should be granted,

\

29 Guidance on the appropriate approach to the issue of characterization was provided by the Ontario Court of
Appeal in Central Capital Corp.. Re[FN7]. Central Capitai was insolvent and sought protection pursuant to the pro-
visions of the CCA44. The appellants held preferred shares of Central Capital. The shares each contained a right of
retraction, that Is, a right to require Central Capital to redeem the shares on a fixed date and for a fixed price. One
shareholder exercised his right of retraction and the other shareholder did not but both filed proofs of claim in the
CCAA proceedings. In considering whether the two sharcholders had provable debt claims, Laskin J.A. considered the
substance of the relationship between the company and the shareholders, If the governing insttument contained fea-
tures of both debt and equity, that is, it was hybrid in character, the court must determine the substance of the rela-
tionship between the company and the holder of the certificate. The Court examined the parties' intentions. )
30 In Central Capital, Laskin J.A. looked to the share purchase agreements, the conditions attaching to the shares,
the articles of incorporation and the treatment given to the shares in the company's financial statements to ascertain the
parties’ intentions and determined that the claims were equity and not debt claims.

31 In this ease, there are characteristics that are suggestive of a debt claim and of an equity claim. That said, in my
view, the preferred shareholders are, as their description implies, shareholders of Nelson and not ereditors. In this

regard, I note the following,

() Investors were given the option of investing in promissory notes or preference shares and opted to invest in
shares. Had they taken promissory notes, they obviously would have been ereditors. The preference shares carried
many atiractions including income tax advantages.

{b) The investors had the right to receive dividends, a well recognized right of a shareholder.

{c) The preference share conditions provided that on a liquidation, dissolution or winding up, the preferred
shareholders ranked ahead of common shareholders. As in Central Capital Corp., it is implicit that they therefore
would rank behind creditors.

(d) Although I acknowledge that the preferred shareholders did not receive copies of the financial statements,
nonetheless, the shares were treated as equity in Nelson's financial statements and in its books and records.

32  The substance of the arrangement between the preferred shareholders and Nelson was a relationship based on
equity and not debt. Having said that, as I observed in /. Waxman & Sons Ltd., Re[FN8], there is support in the case
law for the proposition that equity may become debt. For instance, in that case, I held that a judgment obtained at the
suit of g sharcholder constituted debt, An analysis of the nature of the elaims is therefore required. If the claims fall
within the parameters of section 2 of the CCAA, clearly they are to be treated as equity claims and not as debt claims.

33 Inthis case, in essence the claims of the preferred shareholders are for one or a combination of the following:
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{a) declared but unpaid dividends;
(b) unperformed requests for redemption;

(c) compensatory damages for the loss resulting in the purchased preferred shares now being worthless and
claimed to have been caused by the negligent or fraudulent misrepresentation of Nelson or of persons for whom
Nelsen is legally responsible; and

(d) payment of the amounts due upon the rescission or annulment of the purchase or subscription for preferred
shares,

34 In my view, all of these claims fall within the ambit of section 2, are governed by sections 6(8) and 22.1 of the
CCAA, and therefore do not constitute a claim provable for the purposes of the statute. The language of section 2 is
clear and unambiguous and equity claims include "a claim that is in respect of an equity interest” and a claim for a
dividend or similar payment and a claim for rescission. This encompasses the claims of all of the preferred share-
holders including the Styles whose claim largely amounts to a request for rescission or is in respect of an equity in-
terest, The case of National Bank of Canada v Merit Energy Ltd [FN9] is applicable in regard to the latter. In sub-
stance, the Styles' claim is for an equity obligation. At a minimum, it is a claim in respect of an equity interest as
described in section 2 of the CCAA. Parliament’s intention is clear and the types of claims advanced in this case by the
preferred shareholders are captured by the language of the amended statute. While some, and most notably Professor
Janis Sarra[FN10], advocated a statutory amendment that provided for some judicial flexibility in cases involving
damages arising from egregious conduct on the part of a debtor corporation and its officers, Parliament opted not to
include such a provision. Sections 6(8) and 22.1 allow for little if any flexibility. That said, they do provide for greater
certainty in the appropriate treatment to be accorded equity claims,

35 There are two possible exceptions, Mr, McVey claims that his promissory note should never have been con-
verted into preference shares, the conversion was unauthorized and that the signatures on the term sheets are not his
own. IfMr. McVey's evidence is accepted, his claim would be qua creditor and not preferred shareholder. Secondly, it
is possible that monthly dividends that may have been lent to Nelson by Larry Debono constitute debt claims. The
factual record on these two possible exceptions is incomplete, The Monitor is to investigate both scenarios, consider a
resolution of same, and report back to the court on notice to any affected parties.

36 Additionally, the claims procedure will have to be amended. The Monitor should consider an appropriate
approach and make a recommendation to the court to accommodate the needs of the stakeholders. The relief requested
in the notice of motion is therefore granted subject to the two aforesaid possible exceptions.

Motion granted.

FN1 The Monitor is aware of six preferrcd shareholders with dividends that ranged from 10.5% to 13.75% per annum.

FN2 (1996), 38 C.B.R. (3d) 1 (Ont. C.A.).
FIN3 (2000), 15 C.B.R. (4th) 169 (Alta, Q.B.).

FN4 (1978}, 579 F.2d 206 (U.S. 2nd Cir. N.Y.).

FNS 2001 CarswellAlta 913 (Alta, Q.B.), aff'd 2002 CarswellAlta 23 (Alta. C.A.).

FN6 2009 CarswellAlta 1069 (Alta. Q.B.).
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Central Capital Corp., Re

Re CENTRAL CAPITAL CORPORATION; Re Companies' Creditors Arrangement Act, R.8.C. 1983, ¢. C-36, as
amended

Re appeal from disallowance of claims of JAMES W. McCUTCHEON, CENTRAL GUARANTY TRUST COM-
PANY (as trustee for registered retirement savings plan of JAMES W. McCUTCHEON) and CONSQLIDATED
S.Y.H. CORPORATION by PEAT MARWICK THORNE INC. (administrator of certain assets of CENTRAL
CAPITAL CORPORATION)

Ontario Court of Justice (General Division — Commercial List)
Feldman J.

Judgment: January 9, 1995[EN*]
Docket: Doc. B28/93

o) Thc;mson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights reserved.
Counsel: Bryan Finlay, 0.C., and Jim Buhlman, for James McCutcheon and Central Guaranty Trust Company.
James Grout and Aida Van Wees, for Consolidated 8.Y.H. Corporation.

T.J. O'Sullivan and P.G. Macdonald, for unsecured creditors of Central Capital Corporation.

N. Saxe, for Peat Marwick Thorne Inc.

G. Rubenstein, for Central Capital Corporation (excused at opening of motion).

Subject: Corporate and Commercial; Insolvency

Bankruptcy --- Proving claim — Provable debts — Claims of director, officer or shareholder of bankrupt corporation.

Corporations -— Arrangements and compromises — Under Companies' Creditors Arrangement Act — Arrangements
— Effect of arrangement — General.

Corporations — Arrangements and compromises — Companies' Creditors Arrangement Act — Claims — Preferred
shares having right of retraction — Company unable to redeem shares because of insolvency — Preferred share-
holders claiming that right constituted debt and claim provable — Administrator denying claims and decision upheld
on appeal — Preferred shareholders having no claim under plan of arrangement — Companies' Creditors Arrange-
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ment Act, R.S.C. 1985, ¢. C-36.

An order was made declaring that the Companies' Creditors Arrangement Act ("CCAA") applied to CCC and staying
all proceedings against CCC. Under the reorganization, the most valuable assets of CCC were transferred to a new
company. CCC's creditors were entitled to receive shares and debentures in the new company to reflect some of their
outstanding debt. The balance of the debt and equity claimants, including the shareholders of CCC, received common
shares in CCC, which now lacked its most valuable assets.

Some of the preferred shares had a right of retraction attached to them; that is, the shareholders had a right to require
the company to redeem the shares at a fixed price and on a certain date; the company was then obliged to redeem,
provided it met certain legislated solvency tests at that date, The appellants held those shares and argued that the
retraction right constiluted a fiuure contingent liability of CCC and was, therefore, 2 debt provable in bankruptey.
Even though CCC was prohibited from making payment to redeem the shares because of insolveney, it was not re-
lieved of its obligation to redeem. The administrator denied their claims and the preferred shareholders appealed.

Held:
The appeals were dismissed.

Since the preferred shares remained as shares until they were redeemed, the preferred shareholders were not creditors
and had no claims provable. Under the right of retraction, CCC's obligation to pay all or part of the redemption price
for deposited shares was contingent on comptiance with applieable law, which in this case meant the solvency tests set
out in the Canada Business Corporations Act. Since no payment could be made until the tests were met, until then,
there was no present obligation to pay. CCC was obligated to retain the shares and redeem them if and when the tests
were met. Until that time, there was no debt that could be enforced by court action that would result in 2 money
judgment, The right of retraction also could not be considered a contingent claim. Until the shares were actually
redeemed by payment, they remained outstanding shares.

The case turned on whether the right of retraction itself created a debt on the date the company became obligated to
redeem, even if the company could not actually redeem by payment on that date, or a contingent fisture debt, and not
on whether the preferred shares themselves with the right of retraction were actually debt documents, Even though a
right of retraction at the option of the preferred shareholder is less common than the usual right of the company to
redeem at jts option, that right is one of the incidents or provisions attaching to the preferred shares; it does not,
however, change the nature of those shares from equity to debt.

Cases considered:
Canada Deposit Insurance Corp. v, Canadian Commercial Bank, [1992] 3 S.C.R. 558,16 C.B.R. (3d) 14, 5 Alta.

L.R. (3d) 193, 97 D.L.R. (4th) 385, 7 B.L.R. (2d) 113, (sub nom. Canada Deposit Insurance Corp. v. Canadian
Commercial Bank (No. 2)} 143 N.R. 321, 131 A.R. 321,25 W.A.C. 321 — considered

East Chilliwack Agricultural Co-operative, Re (1989), 74 CB.R. (N.8.) |, 42 B.L.R. 236, 58 D.L.R. (4th) 1
(B.C. C.A), reversing (1988), 70 C.B.R. (N.S.) 52, 39 B.L.R. 20 (B.C. §.C.) — distinguished

Olympia & York Developments Lid., Re (1993), (sub nom. Olympia & York Developments Ltd, v. Royal Trust Co.)
18 C.B.R_(3d) 176, 102 D.L.R. (4th} 149 (Ont, Gen. Div.} — referred to

Statutes considered:
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Bankruptcy Act, R.S.C. 1985, c. B-3 —
5. 121
Canada Business Corporations Act, R.3.C. 1985, ¢. C-44 —
s. 34
5.35
5.36
5. 40
5. 40(3)
5. 42
Companies' Creditors Arrangement Act, R.S.C, 1985, c. C-36.
Cooperative Association Act, R.8.B.C. 1979, ¢. 66 —
5. 15
Appeals from denial of claims by administrator under Companies’ Creditors Arrangement Acit plan of reorganization.

Feldman J.:

1 As part of a plan of arrangement of Central Capital Corporation under the Companies’ Creditors Arrangemnent
Act, R.8.C. 1985, c. C-36, as amended, the most valuable assets of the company were transferred to a Newco, and
creditors of Central Capital were entitled to receive shares and debentures in Newco to reflect the quantity of their
outstanding debt. Under the plan, the balance of the debt and equity claimants including sharcholders of Central
Capital received common shares in Central Capital, now minus the most valuable assets,

2 The appellants in this matter were holders of millions of dollars worth of preferred shares of Central Capital,
which shares had attached to them a right of retraction, meaning a right to require the company to redeem the shares at
a fixed price and on a certain date, which the company is obliged to do essentially as Jong as it meets certain legislated
solvency tests at that date. The appellants made a claim to the administrator to participate in Newco on the basis that
their preference shares with the retraction right constituted a debt owed by the company, and they are therefore cred-
itors entitled to claim and participate in Newco. The administrator denied the claims, leaving them as common
shareholders of Central Capital.

3 On this motion, the issue is whether the appellants were creditors of Central Capital on June 15, 1992, the
effective date, and therefore entitled to participate with other creditors in Newco.

Facts

4 The facts for the purpose of this motion are set out in an agreed statement of facts,
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5 Mr. McCutcheon and his R.R.S.P, received Series “B" Senior Preferred Shares of Central Capital as part of the
consideration for the sale to the company of Class "B" Voting Shares of Canadian General Securities Limited in 1987
The sale price for 161,000 shares of Canadian General Securities Limited was $400 per share, plus for each share, 7
Series "B" Senior Preferred Shares of Central Capital, or if they could not be authorized in time, an additional $175 per
share. When Mr. McCutcheon deposited his Series B Senior Preferred Shares for retraction on July 1, 1952, the re-
demption amount including the redemption price of $25 per share plus accrued dividends from July 1, 1991 was
$10,913,593.69. The redemption amount for the shares in his R.R.S.P. was $697,526.68.

6 Consolidated 8,Y.H, Corporation {formerly Scottish and York Holdings Limited) sold to Central Capital the
shares of Central Canada Insurance Services Limited, Eaton Insurance Company, Scottish & York Insurance Co.
Limited and Victoria Insurance Company of Canada in consideration of the issuance of 60,116,000 Junior Preferred
Series A Shares and 9,618,560 Junior Preferred Series B Shares. In its proof of claim submitted to the administrator,
Consolidated S.Y.H. claimed the amount of $72,388,836 as the amount that would be owing to it on the date of re-
traction of its shares.

7  The provisions attaching to the Series B Senior Preferred Shares are contained in a certificate of amendment of
the articles of the company, and include a preferred dividend and a right of retraction. The retraction right for the
Series “B" Senior Preferred Shares is set out in art. 4 of the Provisions of those shares as follows:

Retraction Privilege
4.1 Retraction of Series B Senior Preferred Shares

Each holder of Saries B Senior Preferred Shares shall be entitled, subject to and upon compliance with the pro-
visions of this Section 4, to require the Corporation to redeem all or any part of the Series B Senior Preferred
Shares registered in the name of that holder on July 1, 1992 (the "Refraction Date") at a price equal to $25.00 per
share, plus all acerued and unpaid dividends thereon calculated to but excluding the Refraction Date (the whole
being referred to for the purpose of these provisions as the "Retraction Price").

4.2 Procedure

(2) The Corporation shall itself or through the transfer agent for the time being of the Series B Senior Prefemred
Shares, at least 60 and not more than 90 days prior to the Retraction Date, give written notice of the right provided
for in Section 4,1 to each person who is at the date of the giving of such notice a registered holder of Series B
Senior Preferred Shares. Such notice shall set out the Retraction Price, the particulars of the procedure to be
followed by any holder wishing to exercise such right, including the date (the "Deposit Date"), which shall be not
later than the close of business on the date 30 days prior to the Retraction Date, on or before which any shares to
be redeemed must be tendered, the place and manner of exercise of such right as hereinafter set out. Such notice
shall also contain a brief statement of the terms, if any, on which any Series B Senior Preferred Shares may be
converted into shares of Additional Series as provided in Section 5, a description of the material attributes of such
additional shares and the place or places at which the holders of Series B Senior Preferred Shares may present and
surrender such shares for conversion. Each holder of Series B Senior Preferred Shares who elects to require the
Corporation to redeem all or any Series B Senior Preferred Shares registered in the name of that holder must,
following receipt of such notice and prior to the close of business on the Deposit Date, deposit the certificate or
certificates representing the Series B Senior Preferred Shares which that holder desires to have redeemed with the
Corporation, with the retraction panel on the certificates duly completed and signed, at its registered office, at any
place where the Series B Senior Preferred Shares may be transferred or at such other place or places in Canada as
shall be specified in writing by the Corporation to the holders of the Series B Senior Preferred Shares in the
aforementioned written notice. Any such certificates received by the Corporation at its registered office or oth-
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erwise deposited in accordance with such notice at any place other than a transfer office of the transfer agent shall
be forthwith delivered to the transfer agent.

(b) Ifa holder of Series B Senior Preferred Shares wishes to tender pursuant to the above retraction privilege a part
only of the Series B Senior Preferred Shares represented by any share certificate or certificates, the holder may
deposit the certificate or certificates with the Corporation, with the retraction panel on the certificates duly
completed and signed. If less than all of the Series B Senior Preferred Shares represented by any certificate or
certificates so endorsed are to be redeemed, the Corporation shall issue and deliver to such holder, at the expense
of the Corporation, a new share certificate representing the Series B Senior Preferred Shares which are not being
tendered for redemption.

4.3 Redemption Subject to Applicable Law

() If the redemption by the Corporation of all Series B Senior Preferred Shares required to be redeemed on the
Retraction Date under this Section 4 would be contrary to applicable law or the rights, privileges, restrictions and
conditions attaching to any shares of the Corporation ranking prior to the Series B Senior Preferred Shares, the
Corporation shall redeem only the maximum number of Series B Senior Preferred Shares (rounded to the next
lower multiple of 1,000 shares) which the Corporation determines it is then permitted to redeem. Such redemption
will be made pro rata {disregarding fractions of shares) from each holder of tendered Series B Senior Preferred
Shares according to the number of Series B Senior Preferred Shares tendered for redemption by each such holder
and the Corporation shall issue and deliver to each such holder a new share certificate, at the expense of the
Corporation, representing the Series B Senior Preferred Shares not redeemed by the Corporation, Thereaiter, the
Corporation shall redeem at the Retraction Price on each succeeding Dividend Payment Date such further number
of Series B Senior Preferred Shares which have been deposited by holders thereof in accordance with Section 4.1
{excluding the provisions thereof as to the timing of deposit) on or before the 30th day preceding each such
Dividend Payment Date, which is the lesser of (i) the number of Series B Senior Preferred Shares so deposited,
and (ii) the maximum number of such Series B Senior Preferred Shares (rounded, except for the final redemption
of any number of shares less than 1,000, to the next lower multiple of 1,000 shares and selected pro rata (disre-
garding fractions of shares) from each holder of Series B Senior Preferred Shares so tendered according to the
number of Series B Senior Preferred Shares so tendered by each such holder) which the Corporation determines it
is then permitted to redeem, and so on until all Series B Senior Preferred Shares which have been deposited for
redemption under this Section 4 have been redeemed. The Corporation shail be under no obligation to give any
notice to the holders of Series B Senior Preferred Shares in respect of the redemptions provided for in this Section
4.3 except for the notice provided for in paragraph (b) of Section 4.4,

(b) I the directors of the Corporation have acted in good faith in making any of the determinations referred to
above as to the number of Series B Senior Preferred Shares which the Corporation is permitted at any time to
redeem, the Corporation shall have no liability in the event that any such determination proves inaccurate,

4.4 Election Irrevocable

(a) Subject to paragraph (b) of this Section 4.4, the election of any holder to require the Corporation to redeem any
Series B Senior Preferred Shares shall be irrevocable upon receipt by the transfer agent for the Series B Senior
Preferred Shares of the certificates for the shares to be redeemed and the signification of election of the holder as

aforesaid.

(b) To the extent that payment of the Retraction Price is not made by the Corporation on or before the Retraction
Date, the Corporation shall forthwith after that date notify each holder who has not received payment for his
deposited Series B Senior Preferred Shares of the holder's right to require the Corporation to return all (but not
less than all) of the holder's deposited share certificates to the holder (and the Corporation shall return such cer-
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tificates on the request of the holder) and of the holder's rights under Section 4.3 hereof.
4.5 Not affecting Dividends

The inability of the Corporation to effect a redemption in whole on the Retraction Date or a subsequent Dividend
Payment Date shall not affect or limit the obligation of the Corporation to pay any dividends accrued or accruing
on the Series B Senior Preferred Shares from time to time not redeemed and remaining outstanding.

4.6 Payment and Retraction Procedure

Subject to Section 4.3, the Corporation shall redeem on the Refraction Date all of the Series B Senior Preferred
Shares tendered pursuant to the above retraction privilege at the Retraction Price and except as otherwise spe-
cifically provided in this Section 4, redemptions under this Section 4 shall comply with and be subject to those
provisions of paragraphs (b) to (f) inclusive of Section 3.3 not inconsistent herewith.

8 Article 3 is the provision for redemption at the option of the company. Article 3.3(e), which by art. 4.6 is made
applicable to retractions if not inconsistent with art. 4, provides:

3.3(e) From and after the date fixed for redemption, the Series B Senior Preferred Shares called for redemption
shall cease to be entitled to dividends or any other participation in the assets of the corporation and the holders
thereof shall not be entitled to exercise any of their other rights as sharehalders in respect thereof unless payment
of the price fixed for redemption shail not be made upon presentation and surrender of the share certificates
representing such shares in accordance with the foregoing provisions, in which case the rights of such holders
shall remain unaffected.

9 One of the rights of the Series B Senior Preferred Shares is the right to vote for the election of two directors in
the event that the company fails to make eight quarterly dividends. By art. 4.5 specifically, dividends continue to
accrue on shares not redeemed in accordance with the retraction and "remaining outstanding™.

10 Finally by art. 7 of the Provisions, on liquidation, dissolution or winding up of the corporation, the holders of
the Series B Senior Preferred Shares are entitled to receive from the assets $25 per share plus all unpaid dividends in
priority to lower ranking shareholders, and are not entitled to any further distribution of assets.

11 The provisions attaching to the Series A and B Junior Preferred Shares are essentially similar to those for the
Series B Senior Preferred except that the retraction date is any time after September 27, 1994,

12 All of the retraction privileges are made subject to applicable law, which for the purposes of Central Capital, a
Canada Business Corporations Act, R.S.C. 1985, c. C-44 corporation, means subject to s. 36 of the CBCA which

provides:
36.(1) [Redemption of shares.] Notwithstanding subsection 34(2) or 35(3), but subject to subsection (2) and to its

articles, a corporation may purchase or redeem any redeemable shares issued by it at prices not exceeding the
redemption price thereof stated in the articles or calculated according to a formula stated in the articles.

(2) [Limitation.] A corporation shall not make any payment to purchase or redeem any redeemable shares issued
by it if there are reasonable grounds for believing that

(a) the corporation is, or would after the payment be, unable to pay its liabilities as they become due; or
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(&) the realizable value of the corporation’s assets would after the payment be less than the aggregate of
(i) its liabilities, and

(ii) the amount that would be required to pay the holders of shares that have a right to be paid, on a redemption or
in a liquidation, rateably with or prior to the holders of the shares to be purchased or redeemed.

Section 42 similarly restricts the declaration or payment of dividends:

42, [Dividends.] A corporation shall not declare or pay a dividend if there are reasonable grounds for believing
that

(a) the corporation is, or would after the payment be, unable to pay its liabilities as they become due; or

(b) the realizable value of the corporation's assets would thereby be less than the aggregate of its liabilities and
stated capital of all classes.

13 In December 1991, Central Capital stopped paying interest and principal on its unsecured loans, and from that
time it was insolvent,

14 On April 23, 1992, Ceniral Capital gave the required 60-day notice to the Series B Senior Preferred share-
holders of their right to redeem on July 1, 1992, but advised that although they could tender their shares by May 29,
1992, the company would not be redeeming as any such redemption would be contrary to law in light of the current
financial position of the company.

15 James McCutcheon and Central Guaranty deposited their shares as required.

16 On application of its lenders, an order was made in this court on June 15, 1992 declaring that the Companies’
Creditars Arrangement Act applied to Central Capital and staying all proceedings against the company. On July 9,
1992, a further order was made whereby certain significant assets of the company would be transferred to Canadian
Insurance Group Limited (CIGL), a newco, and the administrator was authorized to enter into 4 Subscription and
Escrow Agreement with creditors of Central Capital whereby they could exchange a portion of their indebtedness for
shares and debentures to be issued by CIGL. The administrator was to supervise the calling for claims of creditors.
Central Capital was authorized to file a plan of arrangement with its secured and unsecured creditors and with its
shareholders to provide for the restructuring of its debt and equity in accordance with the order. In respect of Central
Capital shares, the order provided that the CCAA plan would provide for the conversion of all outstanding preference,
common and subordinated voting shares into 10% of a new class of common shares to be created with the remaining
90% to be held by creditors of Central Capital. The July 9 order was made without prejudice to the rights of these
appellants to claim as creditors of Central Capital.

17 No preferred shares were redeemed on July 1, 1992, and on July 20 Central Capital notified the holders of the
Series B Senior Preferred Shares of their right to require the company to return the share certificates. James
McCutcheon and Central Guaranty did not exercise that right.

18 On July 31, 1992, a further order of this court set June 15, 1992 as the date as at which all claims of creditors
would be made and approved the proof of claim form. The claim is defined in the Restated Subscription and Escrow
Agreement as follows;

"Claim" means anhy indebtedness, liability or obligation of any kind of CCC that, if unsecured, would be a debt
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provable in bankruptcy within the meaning of the Bankruptcy Act (Canada), as amended as of the date hereof.

19 Consolidated SYH did not have an opporfunity to deposit its preferrcd shares for redemption because the
earliest date for doing so in September, 1994 was well after the completion of the implementation of the plan of ar-
rangement.

20 All ofthe appellants submitted claims to the administrator by the designated date, and their claims were denied.
These appeals were brought in accordance with an order of September 22, 1992 approving the first report of the ad-
ministrator which contained the appeal procedure.

21 By order of December 18, 1992, the CCAA. plan was approved by the court and was made binding on all
shareholders. On or about January 1, 1993, articles of reorganization in the form authorized by the sanction order were
filed and a certificate of reorganization was issued. Pursvant to those articles, all common and preferred shares in-
cluding those owned by the appellants were converted to a new class of commeon shares and the existing common and
preferred shares were deleted from the Articles of Incorporation of Central Capital.

The Positions of the Parties

I James McCutclieon and Central Guaranty

22 These appellants deposited their Series B Senior Preferred Shares for redemption in accordance with art.4 of
the Provisions attaching to those shares before May 29, 1992. The deposit was irrevocable, and on July 1, 1992, the
company was obliged to redeem those shares at the fixed redemption price. The company was restricted from actually
paying for the shares on that date because it did not meet the solvency requirements of the CBCA, and therefore of
art.4, which makes the retraction right "subject to applicable law”, but the inability of the company to pay does not
derogate from its obligation to pay and therefore from the characterization of that obligation on that date as a debt.

23 Furthermore, in assessing the nature of the entire transaction whereby the preference shares were issued in
partial consideration for the sale of the shares of the insurance company to Central Capital, that transaction should be
characterized as a loan, and not as an investment in capital. The loan eamed a return in the form of the quarterly
cumutative dividends attached to the shares, and was repayable if called by the lender, on July 1, 1992.

2. Consolidated S.Y. 1.
24 This appellant's position is that its right to require Central Capital to retract its Series A and B Junior Preferred

Shares on or after September 27, 1994 is a "claim provable" within the meaning of's.121 of the Bankruptcy Act, R.S.C.
1985, ¢.B-3 in accordance with the definition of "claim" in the Restated Subscription and Escrow Agreement.

25  Section 121 provided:
121(1) All debts and liabilities, present or future, to which the bankrupt is subject at the date of the bankruptcy or
to which he may become subject before his discharge by reason of any obligation incurred before the date of the
bankruptcy shall be deemed to be claims provable in proceedings under this Act.
(2) The court shall, on the application of the trustee, determine whether any contingent claim or any unliquidated
claim is a provable claim, and, if a provable claim, it shall value the claim, and the claim shall after that valuation
be deemed a proved claim to the amount of its valuation.

(3) A creditor may prove a debt not payable at the date of the bankruptcy and may receive dividends equally with
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the other creditors, deducting only thereout a rebate of interest at the rate of 5 per cent per annum computed from
the declaration of a dividend to the time when the debt would have become payable according to the terms on
which it was contracted.

(4) Where a proposal is made before a bankruptcy, the claims provable shall be determined as of the date of the
filing of the proposal.

26  Theappellant's position is that the retraction right constitutes a future contingent liability of the company and is
therefore a debt provable in bankruptcy. Although the company is prohibited from making payment to redeem the
shares, the company is not relieved of its obligation to redeem. This appellant also says that the restrictions on re-
demption based on solvency are not applicable in the context of a restructuring.

3. The Unsecured Creditors

27  The unsecured creditors oppose the position that the appellants as preferred shareholders should be entitled to
claim as creditors and thereby share in the significant assets fogether with the creditors. Their position is that the
retraction right does not create a debt provable in bankruptcy. Furthermore, the appellants' interest in the company is in
the nature of an investment in capital and therefore an equity interest, not a loan or debt interest.

28 In the case of Consolidated S.Y.H., because Central Capital was reorganized before the retraction date, no
obligation to retract ever arose nor was it triggered, In the alternative, if the retraction rights amount to a claim, they
are contingent claims only which must be valued at 0 because no payment can be made on them if the company is
insolvent, and there is no prospect of the company becoming legally obligated to pay such claim, or in the further
alternative, the appellants are at most “subordinated creditors” as defined in the Restated Subscription and Escrow
Agreement,

29 These last two alternative submissions are somewhat problematic in light of the agreed statement of facts,
para.2:

Issue

2. Do the Appellants, or any of them, have claims provable against CCC within the meaning of the Bankruptcy
Act (Canada), as amended as of the date of the Restated Subscription and Escrow Agreement. If the Appellants or
any of them have provable claims, then the proof of any claim of any Appellant that has a claim provable is o be
allowed as filed and the appeal from the disallowance allowed, and the Appellants, or any ofthem, whose claim is
allowed, are to participate in the Plan of Arrangement of CCC as a senior creditor.

4. The Administrator

30 The administrator took no position before the court but had taken its position by denying the claims of the
appellants,

Analysis
Is there a debt provable in bankrupicy?
31 A definition of "debt" in Black’s Law Dictionary, 1990, 6th ed., at p.409 is:

A sum due by certain and express agreement. A specified sum of money owing to one person from another, in-
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cluding not only obligation of debtor to pay but right of creditor to receive and enforce payment,

32 The retraction right is clearly created in such a way that the obligation of the company to pay all or any part of
the redemption price for deposited shares is contingent on compliance with applicable law which means the solvency
tests set out in the CBCA. Because no payment can be made by the company unless the solvency raquirements are met,
until then there is no present obligation to pay.

33 The company's obligation is to retain the shares that have not been returned to the holder at its request, and to
redeem them by paying the redemption price when and if the solvency conditions are met. Until that time there is no
debt that can be enforced by action resulting in 2 money judgment.[FN1] The only action that might be brought would
be for a declaration of the obligation of the company to make payment in accordance with the terms of the share
provisions.

34 The retraction right cannot be considered to be a contingent claim because until the shares are actually re-
deemed by payment, they remain outstanding as shares, This is clear from the terms of the share provisions including
art.4.5 which refers to the shares not redeemed "and remaining outstanding” as maintaining their rights to dividends,
and art.4,6 which incorporates art.3.3(e) which provides that unredeemed shares maintain all of their rights unaffected.

35 Counsel for Mr. McCutcheon submitted that art.3.3(¢) is inconsistent with art.4 and therefore inapplicable to
the retraction procedure, because the election to deposit the shares for retraction is irevocable by the preferred
shareholders, therefore they have irrevocably given up their rights as shareholders. However, the effect of the irev-
ocable election is that the shares remain deposited and will be redeemed as soon as such redemption is not contrary to
law, That does not affect their status in the interim which is governed by art.3.3(e).

36 If this were a contingent claim in the sense of a future debt provable in bankruptcy, then any preferred
shareholder whose shares have a fixed value on wind-up or dissolution of the company could be said to have a con-
tingent claim to the value of those shares, contingent on a wind-up and on the company having sufficient funds on
wind-up to redeem those shares. This is directly contrary to the principle referred to in Houlden and Morawetz,
Bankruptcy and Insolvency Law of Canada, 3rd ed,, vol.1, p.5-34 [G§28);

If a person contributes capital to a business, even though that person is not a partner in the business and may have
received no share of the profits, he cannot prove his claim in bankruptey in competition with the creditors of the
business. Although such a claimant may have a valid claim for the retum of the investment funds, he cannot rank
pari passu with the unsecured creditors, He would likely have an equitable right to share in the distribution of the
assets but only at such time as the remaining unsecured creditors have been paid in full. It is of the utmost im-
portance to determine the basis of the infusion of the monies: Canada Deposit Insurance Corp. v. Cdn. Com-
mercial Bank (1987), 67 C.B.R. (N.S.) 136, reversed on other grounds, ... [1992] 3 S.C.R. 558 ..., applying La-
ronge Realty Ltd. v. Golconda Investmeni Ltd (1986), 63 C.B.R. (N.85.) 76 ... (C.A.).

37 It is the two factors: (1) the solvency condition precedent to the obligation of the company to redeem, together
with (2) the continued life of the shares as shares until the actual redemption takes place, which distinguish this case
from Re East Chilliwack Agricultural Co-operative (1989}, 74 C.B.R. (N.S.) 1 (B.C. C.A.), a case relied on by the
appeilants as determinative of the case at bar.

38 There the appellants had been members of a co-operative association, The co-operatives were governed by
legistation. Pursuant to s.15 of the Cooperative Association Act, an association could redeem its own shares subject to
its rules. The Agricultural Co-operative provided in its rules that a member could withdraw from the co-op by giving
notice in writing. Then [at p.5] "[u]pon notice of withdrawal being given membership in the Co-op shall cease (em-
phasis added) and thereupon the shares of such member shall be redeemed, provided that the proceeds of redemption
of such shares and any loans owing 1o such member arising from the operation of Rule8.09, may be held for a period
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not exceeding five (5) years."

39  The members had two payment options upon redemption, the first to be paid in five equal instalments over the
succeeding five years, the second to be paid at the end of five years with interest. At the date of the proposal in that
case there were 156 members with shares under redemption.

40 The chambers judge had found that the redeeming shareholders were only entitled to money if the co-op had
eamings. However, the Court of Appeal majority could find no authority in support of this finding and rejected it. The
only possible reference may be the fact noted by the dissenting Justice in the Court of Appeal that dividends could only
be declared out of profits.

41 The majority relied on the fact that the appellants ceased to be shareholders when they delivered the notice of
withdrawal, and that thereafter their only interest in the co-op was for payment of the redemption amount, Therefore
when the payments became due, they were owed by the co-operative and the appellants could sue for them if the
co-operative failed to pay. The court held that the appellants were entitled to rank as unsecured creditors of the co-op.

42 Tn this case, the company is precluded from making payment unless the solvency tests are satisfied, plus the
appellants remain shareholders of Central Capital until the shares are actually redeemed by payment. They retain their
right to accruing dividends, and other rights. These two critical differences distinguish the present case from the
decision in East Chifliwack, where the shareholders’ status changed when they delivered their notices of redemption
fram shareholders to crediters. In this case, the status of the preferred shareholders does not change until they are
redeemed by payment, at which time they have no further relationship with Central Capital.

43 The appellants also submit that the purpose of the CBCA restrictions on redemption is to prevent a preference
in an insolvency situation, but that that concern is overridden once the court is involved in a restructuring or reor-
ganization of the entire capitalization of the company allowing the company to carry on and not be wound up,
Therefore in a restructuring situation the solvency restrictions for redemption can be ignored. This was done by Blair
. in Re Olympia & York Developments Lid {1993), 102 D.L.R. {4th) 149 (Ont. Gen. Div.) at p.163, where certain
shares were to be redeemed by an insolvent company as part of a larger arrangement approved by the court. However,
this is quite different from ignoring conditions specifically attachlng to preference shares for the purpose of inter-
preting the nature of the rights contained in those shares.

44 The appellants are concerned that their right of retraction attaching to the preferred shares was eliminated by
the orders implementing the Restated Subscription and Escrow Agreement and the Plan of Arrangement, However,
any remedy for that concern would have been in the proceedings resulting in those orders, including any appeals.

45 Once the claims procedure was approved by the court, then the nature of the clain of each clainant is to be
considered based on the facts applicable to that elaim, There is no basis to ignore or read out the condition precedent
for payinent of the redemption price on retraetion contained in the Provisions attaching to the preferred shares, for the
purpose of determining the nature and extent of the retraction right and whether it constitutes a claim provable in

bankruptcy.

46 Analyzing in another way whether the appellants have a contingent claim, the concept of a contingent claim
should be considered in the context of the Bankrupfcy Act in which it is found. It is difficult to postulate that a future
obligation to pay which can only arise if the eompany is solvent at 2 pomt in time in the future could be a legitimate
contingent future claim under the Bankruptcy Act, which in most cases is invoked because of the insolvency of the
debtor, and crystailizes that insolvent state. In other words such a contingency is so remote as to be virtually
non-existent, That was certainly the case with Central Capital in June, 1992.

47  Theremoteness of the contingency is the basis for the altemative submission on behalf of the creditors that if
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the appellants do have a claim it can have no value, Because I have held that they have no claim, there is no need to
deal with this alternative.

48 Finally, both sides put streng reliance on the Supreme Court of Canada decision in Canada Deposit Insurance
Corp. v. Canadlan Commercial Bank, [1992] 3 S.C.R. 558 which dealt with the characterization of the interest of
certaln institutions which provided funds to the Canadian Commercial Bank to try to prevent its failure, When the
bank ultimately had to be wound up, the character of the interest of those institutions as debt or equity had to be de-
termined in order to rank their claim in the winding up of the bank as either creditors or investors,

49 In that case, the documentation which was put in place when the monies were provided did not state specifi-
cally whether the monies were a loan or an infusion of capital. The circumstances swrounding the transaction were
unique. However, the court recognized that it had characteristics of both debt and equity, which "duality is apparently
quite common in loan participation agreements." (p.589) The court identified the arrangement as “one of a hybrid
nature, combining elements of both debt and equity but which, in substance, reflects a debtor-creditor relationship."

(0.590)

50 The various series of preferred shares of Central Capital are clearly characterized as preferred shares and the
provisions applicable to them are set out in the articles of the company.

Preferred shares have been called "compromise securities* as having an intermediate position between common
shares and debt. The hope has been that preferred would take on some of the characteristics of both debt and
common shares, and theoretically at least, this can be achieved. ... the company cannot issue “secured” preferred
shares in the senge that shares cannot have a right to a return of capital which is equal or superior to the rights of
creditors. Preferred shareholders are risk-takers who are required to invest capital in the business and who can
look only to what is left after creditors are fully provided for. ... In short, a preferred shareholder always remains a
shareholder.

Grover and Ross, Materials on Corporate Finance, p.47/48/49, ch.11 Equity.

Although the right of retraction at the option of the preferred shareholder may be less common than the usual right of
the company to redeem at its option, that right is one of the incidents or provisions attaching to the preferred shares,
but does not change the nature of those shares from equity to debt, The parties have characterized the transaction as a
share transaction. The court would require strong evidence that they did not intend that characterization in order to
hold that they rather intended a loan.

51 In my view, this case tums on whether the right of retraction itself creates a debt on the date the company
becomes obligated to redeem even if it cannot actually redeem by payment on that date, or a contingent future debt on
the same analysis, not on whether the preferred shares themselves with the right of retraction are actuaily debt doc-

uments.

52 Because the preferred shares remain in place as shares until the actual redemption, the appellants are not
creditors and have no claim provable under the Bankruptcy Act (Canada), and the appeals are therefore dismissed. The
parties may address the issue of costs either orally or in writing if they are not able to agres on that matter,

(3) [Status of contracting party.] Until the corporation has fully performed a contract referred to in subsection (1),
the other party retains the status of a claimant entitled to be paid as soon as the corporation is lawfully ableto do so
or, in a liquidation, to be ranked subordinate to the rights of creditors but in priority to the shareholders.

The contracting party is not made a creditor, but is entitled to be paid out ahead of shareholders because of the out-
standing contract claim.
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Appeals dismissed,

FN* The corrigenda issued by the court on January 16 and 24, 1995 have been incorporated herein,

FNI1 It is interesting to compare the scheme set out in 5.40 of the CBCA for purchase of its shares by a corporation
pursuant to a contract. Such a contract is specifically enforceable, subject to the defence by the company that to buy
the shares would put it in breach of similar solvency tests set out in s5.34 and 35 dealing with a corporation's ability to
purchase its own shares. Section 40(3) deals with the status of the contracting party pending enforcement of the con-

tract:

END OF DOCUMENT
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Blue Range Resource Corp., Re
In the Matter of the Companies' Creditors Arrangement Act, R.S.C, 1985, C. C-386, as amended
In the Matter of Blue Range Resource Corporation
Alberta Court of Queen's Bench
Romaine J.

Judgment: January 10, 2000
Docket: Calgary 9901-04070
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Subject: Insolvency; Torts; Contracts; Corporate and Commercial; Civil Practice and Procedure
Bankruptcy --- Priorities of claims — Unsecured claims — Priority with respect to other unsecured creditors

Respondent submitted takeover bid to obtain company by way of exchange of shares — Takeover bid was accepted
and respondent became sole sharcholder of company — Following takeover, respondent alleged company's shares
were worthless and, as sole shareholder, caused company to apply for protection under Companies' Creditors Ar-
rangement Act — Respondent made unsecured claim for value of shares exchanged in takeover bid — Applicant
creditors of company applied for direction on preliminary issues with respect to respondent's claim -~ Respondent's
alleged losses were inextricably intertwined with their shareholder interest in company — Creditors’ claims typically
had priority over those shareholders pursuant to principles of equity and assumption of risk — Claim by respondent
for alleged loss and damages from share exchange was, in substance, claim by shareholder and ranked after claims of
unsecured creditors — Companies* Creditors Arrangement Act, R.S.C. 1985, c. C-36.

Bankruptcy --- Proving claim — Practice and procedure — Miscellancous issues
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Respondent submiited takeover bid to obtain company by way of exchange of shares — Takeover bid was accepted
and respondent became sole shareholder of company — Following takecver, respondent alleged company's shares
were worthless and, as sole shareholder, caused eompany to apply for protection under Companies' Creditors Ar-
rangement Act — Respondent made unsecured claim for value of shares exchanged in takeover bid — Respondent
pursued ¢laims through two different routes by filing notice of claim for damages for share exchange loss, and filing
statement of claim aileging other causes of action — Judge made orders that precluded respondent from advancing
claims beyond those set out in notice of claim -— Respondent sought expedited trial for hearing claim set out in draft
statement of claim — Applicant creditors of company applied for direction on preliminary issues with respect to
respondent’s elaim — Respondent was not entitled to advance claims for heads of damages in statement of ¢laim that
were not set out in notice of claim — Respondent was attempting to indirectly attack effectiveness of previous judge's
order that prevented respondent from advancing claims other than those set out in notice of claim — Under other
circumstances, respondent might have been able to include claims under other heads of damages by attaching draft
statement of claim to notice of claim — Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36.

Fraud and misrepresentation --- Remedies — Damages — Miscellaneous issues

Respondent submitted takeover bid to obtain company by way of exchange of shares — Takeover bid was accepted
and respondent became sole shareholder of company — Following takeover, respondent alleged company's shares
were worthless and, as sole shareholder, caused company to apply for protection under Companies' Creditors Ar-
rangement Act — Respondent made unsecured claim for value of shares exchanged in takeover bid — Applicant
creditors of company applied for direction on preliminary issues with respect to respondent's claim — Because of
negligent misrepresentation, respondent was induced to give up something that was of substantially no cost to cor-
poration, and it did not suffer any financial loss from share exchange as shares were created from treasury — Party
may not recover in tort for loss of something it never had — Alleged loss from share exchange was not loss incurred by
respondent, rendering respondent improper party to bring claim — Companies' Creditors Arrangement Act, R.S.C.
1985, ¢. C-36.

Practice -- Parties — Standing

Respondent submitted takeover bid to obtain company by way of exchange of shares — Takeover bid was accepted
and respondent became sole shareholder of company — Following takeover, respondent alieged company's shares
were worthless and, as sole sharehalder, caused company to apply for protection under Companies' Creditors Ar-
rangement Act — Respondent made unsecured claim for value of shares exchanged in takeover bid — Applicant
creditors of company applied for direction on preliminary issues with respect to respondent's claim — Because of
negligent misrepresentation, respondent was induced to give up something that was of substantially no cost to cor-
poration, and it did not suffer any financial loss from share exchange as shares were created from treasury — Party
may not recover in tort for [oss of something it never had — Alleged loss from share exchange was not loss incurred by
respondent, rendering respondent improper party to bring claim — Companies' Creditors Arrangement Act, R.S.C
1985, ¢. C-36.

Cases considered by Romaine J.;

Algoma Steel Corp. v. Royal Bank(1992), 11 CB.R.(3d) 1. 8 O.R. (3d) 449,93 D.L.R. (4th) 98, 55 O.A.C. 303
{Ont. C.A)) —referred to

B.G. Preeco I (Pacific Coast) Ltd. v. Bon Street Holdings Ltd. (1989), 4 R.P.R. (2d) 74, 37 B.C.L.R. (2d) 238,43
B.L.R. 67. (sub nom. B.G. Preeco I (Pacific Coast) Lid_v. Bon Sireet Developments Ltd ) 60 D.L.R, (4th) 30

(B.C. C.A.) —referred to

Canada Deposit Insurance Corp. v. Canadian Commercial Bank, 5 Alta. L.R. (3d) 193, [1992] 3 S.CR. 558, 16
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C.B.R. (3d) 154, 7 B.L.R. (2d) 113, (sub nom. Canada Deposit Insurance Corp. v. Canadien Commercial Bank
Ne. 3}) 131 AR. 321, fsub nom. Canada Deposit Insurance Corp. v. Canadian Commercial Bank (No. 3}) 25

W.A.C. 321, 97 D.L.R. (4th) 385, (sub nom. Canada Deposit Insurance Corp. v. Canadian Commercial Bank
Mo. 3)) 143 N.R. 321 (S.C.C.) — considered

Central Capital Corp., Re (1996}, 38 C.B.R. (3d) 1,26 B.L.R. (2d) 88, 132 D.L.R. {4th) 223, 27 O.R. (3d) 494,
fsub nom, Roval Bank v. Central Capital Corp.) 88 Q.A.C, 161 (Ont. C.A.} — considered

Cohen, Re (1956), 19 W.W.R. 14, 3 D.L.R. (2d) 528, 36 C.B.R. 2! (Alta. C.A.) — distinguished

Hedley Byrne & Co. v. Heller & Partners Ltd. (1963), [19641 A.C. 465, [1963] 1 Lloyd's Rep. 485, [196312 Al|
E.R. 575, 107 Sol. Jo. 454, {19631 3 W.L.R, 101 (UK. HL.) —referred to

Matter of Stirling Homex Corp. (1978), 579 F.2d 206 (U.S. 2nd Cir. N.Y.) — considered

Milne v. Durham Hosiery Mills Ltd.. 57 O L.R. 228, [1925]3 D.L.R. 725 (Ont, C.A,} — referred to

National Stadium Ltd.,, Re {1924), 55 Q.L.R. 199 (Ont. C.A.) —referred to

Newton National Bank v. Newbegin {1896), 33 LR.A. 727, 74 F. 135, 20 C.CA, 339 (U.S. C.C.A.8 Kan.} —

referred to
Northwestern Trust Co., Re, 7 C.B.R. 440, [1926] S.C.R. 412, [1926] .3 D.L.R, 612 (8.C.C.) — considered

Oakes v. Turquand {1867, fsub nom. Peeck v. Turguand) L.R, 2 H.L. 325, [1861-73] All E.R. Rep, 738 (UK.
H.L.) — referred to

Olympia & York Developments Lid. v. Royal Trust Co. (1993}, 17 C.B.R. {3d) 75, 8 B.L.R. (2d) 69 (Ont. Gen.
Div. {Commercial List]) — referred to

Pepper v. Litton (1939), 308 U.S. 295, 84 L. Ed. 281, 60 S. Ct. 238 (U.S. Va.) — considered

R.v. Wilson_[198312 5.C.R. 594.4 D.L.R. {(4th} 577. SI N.R. 321, [1984] | W.W.R. 481, 26 Man. R. (2d) 194, 9
C.C.C. (3d}97. 37 C.R. (3d) 97 (5.C.C.) —referred to

Salomon v. Salomon & Co._(1896), [1897] A.C. 22, 45 W.R. 193, [1895-99] All E.R. Rep. 33 (UK. H.L.) —
considered

Structurlite Plastics Corp., Re(1995), 193 B.R. 451 (U.S. Bankr, 8.D. Ohic) — refetred to

THC Financial Corp., Re(1982), 679 F.2d 784 (U.S. 9th Cir. Hawaii) — considered

Trusts & Guarantee Co. v. Smith (1923). 4 CB.R, 195, 54 Q.L.R. 144, [19241 2 D.L.R. 211 (Ont. C.A.) —re-
ferred to

U.S. Financial Inc., Re (1980), 648 F.2d 515, 7 Bankr, Ct. Dec. 166 (U.S. 9th Cir. Cal.) — considered

Unisource Canada Ine, v. Hongkong Bank of Canada (1998), 43 B.L.R. (2d) 226, 14 P.P.S.A.C. (2d) 112 (Ont.
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Gen. Div.) — referred to

United States v. Noland (1996), 517 U.8. 535, 116 S. Ct. 1524, 134 L. Ed. 2d 748, 64 U.S.L.W. 4328, 77
A.F.T.R.2d 96-2143 (U.S. Ohio) — considered

Statutes considered:
Bankruptey Code, 11 U.S.C. 1982
Generally — referred to
5, 510 — referred to
5. 510(b) — referred to
Companies' Creditors Arrangement Act, R.5.C. 1985, c. C-36
Generally — referred to
APPLICATION by creditors for direction with respect to respondent's claim.
Romuine J.:
Introduction

1 This is an application for determination of three preliminary issues relating to a claim made by Big Bear Ex-
ploration Ltd, against Blue Range Resource Corporation, a company to which the Companies’ Creditors Arrangement
Act, R.S.C. 1985, ¢. C-36, as amended, applies. Big Bear is the sole shareholder of Blue Range, and submits that its
claim should rank equally with claims of unsecured creditors. The preliminary issues relate to the ranking of Big
Bear's claim, the scope of its entitlement to pursue its claim and whether Big Bear is the proper party to advance the
major portion of the claim,

2 The Applicants are the Creditors' Committee of Blue Range and Enron Canada Corp., a major creditor. Big Bear

is the Respondent, together with the MRF 1998 IT Limited Partnership, whose partners are in a similar situation to Big
Bear.

Facts
3 Between October 27, 1998 and February 2, 1999, Big Bear took the following steps:

(a) it purchased shares of Blue Range for cash through The Toronto Stock Exchange on October 27 and 29,
1998;

(b) it undertook a hostile takeover bid on November 13, 1998, by which it sought to acquire all of the issued
and outstanding Blue Range shares;

(c) it paid for the Blue Range shares sought through the takeover bid by way of a share exchange: Blue Range
shareholders accepting Big Bear's offer received 11 Big Bear shares for each Blue Range share;
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(d) it issued Big Bear shares from treasury to provide the shares used in the share exchange.

4 The takeover bid was accepted by Blue Range shareholders and on December 12, 1998, Big Bear acquired
confrol of Blue Range. It is now the sole shareholder of Blue Range.

5 Big Bear says that its decision to undertake the takeover was made in reliance upon information publicly dis-
closed by Blue Range regarding its financial situation. It says that after the takeover, it discovered that the information
disclosed by Blue Range was misleading, and in fact the Blue Range shares were essentially worthless.

6 Big Bear as the sole shareholder of Blue Range entered into a Unanimous Shareholders’” Agreement pursuant to
which Big Bear replaced and took on all the rights, duties and obligations of the Blue Range directors. Using its au-
thority under the Unanimous Sharcholders' Agreement, Big Bear caused Blue Range to apply for protection under the
CCAA. An order stipulating that Blue Range is a company to which the CCAA applies was granted on March 2, 1999,

7 On April 6, 1999, LoVecchio, J. issued an order which provides, in part, that:

(2) all claims of any nature must be proved by filing with the Monitor a Notice of Claim with supporting
documentation, and

(b) claims not received by the Monitor by May 7, 1999, or not proved in accordance with the prescribed
procedures, are forever barred and extinguished.

8 Big Bear submiited a Notice of Claim to the Monitor dated May 5, 1999 in the amount of $151,317,298 as an
unsecured claim. It also filed a Notice of Motion on May 5, 1999, seeking an order lifting the stay of proceedings
granted by the March 2, 1999 order for the purpose of filing a statement of claim against Blue Range. Big Bear’s
application for leave to file its statement of claim was denied by LoVecchio, J. on May 11, 1999.

9 On May 21, 1999, the Monitor issued a Notice of Dispute disputing in full the Big Bear claim, Big Bear filed a
Notice of Motion on May 31, 1999 for:

(a) a declaration that the unsecured claim of Big Bear is a meritorious claim against Blue Range; and

(b) an order directing the expeditious trial and determination of the issues raised by the unsecured claitn of
Big Bear.

10 On Ociober 4, 1999, LoVecchio, J. directed that there be a determination of two issues in respect of the Big
Bear unsecured claim by way of a preliminary application. On October 28, 1999, I defined the two issues and added a

third one.

11 Big Bear's Notice of Claim sets out the nature and amount of its claim against Blue Range. The amount is
particularized by the schedule attached to the Notice of Claim, which identifies the claim as being comprised of the

following components:

(a) the price of shares acquired for cash on October 27 and 29, 1998 ($724,454.91);

(b) the value of shares acquired by means of the share exchange of Big Bear treasury shares for Blue Range
shares held by Blue Range shareholders ($147,687,298); and
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() "transaction costs,” being costs incurred by Big Bear for consultants, professional advisers, filings, fi-
nancial services, and like matters incidental to the share purchases generally, and the takeover bid in partic-
ular ($3,729,498).

Issue #1

12 Withrespect to the alleged share exchange loss, without considering the principle of equitable subordination, is
Big Bear:

(2) an unsecured creditor of Blue Range that ranks equally with the unsecured creditors of Blue Range; or
(b) a shareholder of Blue Range that ranks after the unsecured creditors of Blue Range.

13 At the hearing, this question was expanded to include reference to the transaction costs and cash share purchase
damage claims in addition to the alleged share exchange loss.

Summary of Decision

14  The nature of the Big Bear claim against Blue Range for an alleged share exchange loss, transaction costs and
cash share purchase damages is in substance a claim by a shareholder for a return of what it invested qua shareholder.
The claim therefore ranks after the claims of unsecured creditors of Blue Range,

Analysis

15 The position of the Applicants is that the share exchange itself was clearly an investment in capital, and that the
claim for the share exchange loss derives solely from and is inextricably intertwined with Big Bear's interest as a
shareholder of Blue Range. The Applicants submit that there are therefore good policy reasons why the claim should
rank afler the claims of unsecured creditors of Blue Range, and that basic corporate principles, fairness and American
case law support these policy reasons. Big Bear submits that its claim is a tort claim, allowable under the CCAA, and
that there is no good reason to rank the claim other than equally with unsecured creditors. Big Bear submits that the
American cases cited are inappropriate to a Canadian CCAA proceeding, as they are inconsistent with Canadian law.

16  There is no Canadian law that deals directly with the issue of whether a shareholder allegedly induced by fravd
to purchage shares of a debtor corporation is able to assert its claim in such a way as to achieve parity with other
unsecured creditors in a CCAA proceeding. It is therefore necessary to start with basic principles poveming priority
disputes.

17 Itis clear that in common law shareholders are not entitled to share in the assets of an insolvent corporation
until after all the ordinary creditors have been paid in full: Re Central Capital Corp. (1936), 132 D.L.R. (4th) 223
(Ont. C.A.) at page 245; Canada Deposit Insurance Corp. v. Canadian Commercial Bank (1992), 97 D.L.R. (4th) 385
(5.C.C.) at pages 402 and 408. In that sense, Big Bear acquired not only rights but restrictions under corporate lTaw
when it acquired the Blue Range shares.

18 There is no doubt that Big Bear has exercised its rights as a shareholder of Blue Range. Pursuant to the
Unarimous Shareholders' Agreement, it authorized Blue Range to file an application under the CCAA "to attempt to
preserve the equity value of [Blue Range] for the benefit of the sole shareholder of [Blue Range]" (Bourchier No-
vember 1, 1999 affidavit). It now attempts to recover its alleged share exchange loss through the claims approval
process and rank with unsecured creditors on its claim. The issue is whether this is a collateral attempt to obtain a
return on an investment in equity through equal status with ordinary creditors that could not be accomplished through
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its status as a shareholder,

19 In Canada Deposit Insurance (supra), the Supreme Courst of Canada considered whether emergency financial
assistance provided to the Canadian Commercial Bank by a group of lending institutions and government was
properly categorized as a loan or as an equity investment for the purpose of determining whether the group was enti-
tled to rank pari passu with unsecured creditors in an insolvency. The court found that, although the arrangement was
hybrid in nature, combining elements of both debt and equity, it was in substance a loan and not a capital investment.
It is noteworthy that the equity component of the arrangement was incidental, and in fact had never come into effect,
and that the agreements between the parties clearly supported the characterization of the arrangement as a loan.

20 Central Capital Corp. (supra) deals with the issue of whether the holders of retractable preferred shares should
be treated as creditors rather than shareholders under the CCA A because of the retraction feature of the shares. Weiler,
J.A. commented at page 247 of the decision that it is necessary to characterize the true nature of a transaction in order
to decide whether a claim is a claim provable in either bankruptcy or under the CCAA. She stated that a court must
look to the surrounding circumstances to determine "whether the true nature of the relationship is that of a shareholder
who has equity in the company or whether it is that of a creditor owed a debt or liability."

21 The court in Central Capital Corp. found that the true nature of the relationship between the preferred
shareholders and the debtor company was that of shareholders. In doing so, it considered the statutory provision that
prevents a corporation from redeeming its shares while insolvent, the articles of the corporation, and policy consid-
erations, In relation to the latter factor, the court commented that in an insolvency where debts will exceed assets, the
policy of federal insolvency legislation precludes shareholders from looking to the assets until the creditors have been
paid (supra, page 257).

22 In this case, the true nature of Big Bear's claim is more difficult to characterize. There may well be scenarios
where the fact that a party with a claim in tort or debt is a shareholder is coincidental and incidental, such as where a
shareholder is also a regular trade creditor of a corporation, or slips and falls outside the corporate office and thus has
a claim in negligence against the corporation. In the current situation, however, the very core of the claim is the ac-
quisition of Blue Range shares by Big Bear and whether the consideration paid for such shares was based on mis-
representation. Big Bear had no cause of action until it acquired shares of Blue Range, which it did through share
purchases for cash prior to becoming a majority shareholder, as it suffered no damage until it acquired such shares,
This tort claim derives from Big Bear's status as a shareholder, and not from a tort unrelated to that status. The claim
for misrepresentation therefore is hybrid in nature and combines clements of both a claim in tort and a claim as
shareholder. It must be determined what character it has in substance,

23 Itis true that Big Bear does not claim recission. Therefore, this is not 2 claim for return of capital in the direct
sense. What is being claimed, however, is an award of damages measured as the difference between the "true" value of
Blue Range shares and their "misrepresented" value - in other words, money back from what Big Bear "paid” by way
of consideration. Although the matter is complicated by reason that the consideration paid for Blue Range shares by
Big Bear was Big Bear treasury shares, the Notice of Claim filed by Big Bear quantifies the loss by assigning a value
to the treasury shares. A tort award to Big Bear could only represent a return of what Big Bear invested in equity of
Blue Range. It is that kind of return that is [imited by the basic common law principal that shareholders rank after
creditors in respect of any return on their equity investment. Whether payment of the tort liability by Blue Range
would affect Blue Range's stated capital account is frrelevant, since the shares were not acquired from Blue Range but

from its shareholders.

24 Inconsidering the question of the characterization of this claim, it is noteworthy that Mr. Tonken in his March
2, 1999 affidavit in support of Blue Range's application to apply the CCAA did not include the Big Bear claim in his
list of estimated outstanding debt, accounts payable and other liabilities. The affidavit does, however, set out details of

the alleged mispresentations.
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25 1 find that the alleged share exchange loss derives from and is inextricably intertwined with Big Bear's
shareholder interest in Blue Range, The nature of the claim is in substance a claim by a shareholder for a return of what
it invested gua shareholder, rather than an ordinary tort claim.

26 Given the true nature of the claim, where should it rank relative to the claims of unsecured creditors?

27 The CCAA does not provide a statutory scheme for distribution, as it is based on the premise that 3 Plan of
Arrangement will provide a classification of elaims which will be presented to creditors for approval. The Plan of
Armangement presented by CNRL in the Blue Range situation has been approved by creditors and sanctioned by the
Court. Section 3.1 of the Plan states that claims shall be grouped into two classes: one for Class A Claimants and one
for Class B Claimants, which are described as claimants that are "unsecured creditors" within the meaning of the
CCAA, but do not include "a Person with 2 Claim which, pursuant to Applicable Law, is subordinate to claims of trade
creditors of any Blue Range Entities.” The defined term "Claims" includes indebtedness, liability or obligation of any
kind, Applicable Law includes orders of this Court.

28 Although there are no binding authorities directly on point on the issue of ranking, the Applicants submit that
there are a number of policy reasons for finding that the Big Bear claim should rank subordinate to the claims of

unsecured craditors.

29 The first policy reason is based on the fundamental corporate principle that claims of shareholders should rank
below those of creditors on an insolvency. Even though this claim is a tort claim on its face, it is in substance a claim
by @ shareholder for a retum of what it paid for shares by way of damages. The Articles of Blue Range state that a
holder of Class A Voting Common Shares is entitled to receive the “remaining property of the corporation upon
dissolution in equal rank with the holders of all other common shares of the Corporation”. As pointed out by Laskin, J.
in Ceniral Capital (supra at page 274):

Holding that the appellants do not have provable claims accords with sound corporate policy. On the insolvency
of a company the claims of creditors have always ranked ahead of the claims of shareholders for the return of their
capital. Case law and statute law protect creditors by preventing companies from using their funds to prejudice
creditors' chances of repayment. Creditors rely on these protections in making loans to companies.

30  Although what is envisaged here is not that Blue Range will pay out funds to retract shares, the result is the
same: Blue Range would be paying out funds to the benefit of its sole shareholder to the prejudice of third-party

creditors.

31 It should be noted that this is not a case, as in the recent restructuring of Eatons under the CCAA, where a
payment to the shareholders was clearly set out in the Plan of Arrangement and approved by the creditors and the

court.

32 Ascounsel for Engage Energy, one of the trade creditors, stated on May 11, 1999 during Big Bear's application
for an order lifting the stay order under the CCAA and allowing Big Bear to file a statement of claimn;

We've gone along in this process with a generat understanding in our mind as to what the creditor pool is, and as
recently as middle of April, long after the evidence will show that Big Bear was identifying in its own mind the
existence of this claim, public statements were continuing to be made, setting out the creditor pool, which did not
include this claim. And this makes a significant difference in how peaple react to supporting an ongoing plan...

33 Another policy reason which supports subordinating the Big Bear claim is a recognition that creditors conduct
business with corporations on the assumption that they will be given priority over shareholders in the event of an
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insolvency, This assumption was referred to by Laskin, J. in Central Capital (supra), in legal textbooks (Hadden,
Forbes and Simmonds, Canadian Business Organizations Law Toronto: Butterworths, 1984 at 310, 311}, and has been

explicitly recognized in American case law. The court in Matter of Stirling Homex Corp., 579 F.2d 206 (U.S. 2nd Cir.
N.Y. 1978) at page 211 referred to this assumption as follows:

Defrauded stockholder claimants in the purchase of stock are presumed to have been bargaining for equity type
profits and assumed equity type risks, Conventional creditors are presumed to have dealt with the corporation
with the reasonable expectation that they would have a senior position against its assets, to that of alleged
stockholder claims based on fraud.

34 The identification of risk-taking assumed by shareholders and creditors is not only relevant in a general sense,
but can be illustrated by the behaviour of Big Bear in this particular case. In the evidence put before me, Big Bear's
president described how, in the course of Big Bear's hostile takeover of Blue Range, it sought access to Blue Range's
books and records for information, but had its requests denied. Nevertheless, Big Bear decided to pursue the takeover
in the absence of information it knew would have been prudent to obtain, Should the creditors be required to share the
result of that type of risk-taking with Big Bear? The creditors are already suffering the results of misrepresentation, if
it occwred, in the inability of Blue Range to make full payment on its trade obligations.

35 The Applicants submit that a decision to allow Big Bear to stand pari passu with ordinary creditors would
create 2 fundamental change in the assumptions upon which business is carried on between corporations and creditors,
requiring creditors to re-evaluate the need to obtain secured status. 1t was this concern, in part, that led the court in
Stirling Homex to find that it was fair and equitable that conventional creditors should take precedence over defrauded
shareholder claims (supra at page 208},

36 The Applicants also submit that the reasoning underlying the Central Capital Corp. case (where the court
found that retraction rights in shares do not create a debt that can stand equally with the debt of shareholders) and the
cases where shareholders have attempted to rescind their shareholdings after a corporation has been found insolvent is
analogous to the Big Bear situation, and the same resuit should ensue.

37 Tt is clear that, both in Canada and in the United Kingdom, once a company is insolvent, shareholders are not
allowed to rescind their shares on the basis of misrepresentation: Re Northwestern Trust Co., [1926] S.C.R. 412
(S.C.C.) at 419; Milne v. Durham Hosiery Mills Ltd., [192513 D.L.R. 725 (Ont. C.A.); Trusts & Guarantee Co. .
Smith (1923), 54 O.L.R. 144 (Ont. C.A.); Re National Stadium Ltd,_(1924), 55 O.L.R. 199 (Ont, C.A.); Oatkes v.

Turquand (1867, [1861-731 All ER. Rep. 738 (UK. H.L.) at page 743-744,

38 The court in Northwestern Trust Co. (supra at page 419) in obiter dicta refers to a claim of recission for fraud,
and comments that the right to rescind in such a case may be lost due to a change of circumnstances making it unjust to
exercise the right. Duff, J. then refers to the long settled principle that a shareholder who has the right to reseind his
shares on the ground of misrepresentation will lose that right if he fails to exercise it before the commencement of
winding-up proceedings, and comments:

The basis of this is that the winding-up order creates an entirely new situation, by altering the relations, not only
between the creditors and the shareholders, but also among the shareholders inter se.

390 This is an explicit recognition that in an insolvency, a corporation may not be able to satisfy the claims of all
creditors, thus changing the entire complexion of the corporation, and rights that a shareholder may have been entitled
to prior to an insolvency can be lost or limited.

40 In the Blue Range situation, Big Bear has actively embraced its shareholder status despite the allegations of
misrepresentation, putting Blue Range under the CCAA in an aftempt to preserve its equity value and, in the result,
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holding Blue Range's creditors at bay. Through the provision of management services, Big Bear has participated in
adjudicating on the validity of creditor claims, and has then used that same CCAA claim approval process to attempt to
prove its claim for misrepresentation. 1t may well be inequitable to allow Big Bear to exercise ail of the rights it had
arising from its status as shareholder before CCAA proceedings had commenced without recognition of Blue Range's
profound change of status once the stay order was granted. Certainly, given the weight of authority, Big Bear would
not likely have been entitled to rescind its purchase of shares on the basis of misrepresentation, had the Blue Range
shares been issued from treasury.

41 Finally, the Applicants submit that it is appropriate to take guidance from certain American cases which are
directly on point on this issue.

42 The question 1 was asked to address expressly excludes consideration of the principle of "equitable subordi-
nation", The Applicants submit that the principle of equitable subordination that is excluded for the purpose of this
application is the statutory principle codified in the U.S. Bankruptcy Code in 1978 (Bankruptcy Code, Rules and
Forms (1999 Ed.) West Group, Subchapter 1, Section 510 (b)). This statutory provision requires notice and a full
hearing, and relates to the ability of a court to subordinate an allowed claim to another claim using the principles of
equitable subordination set out and defined in case law. The Applicants submit, however, that | should look to three
American cases that preceded this statutory codification and that dealt with subordination of claims by defrauded
shareholders to the claims of ordinary unsecured creditors on an equitable basis.

43 The first of these cases is Stirfing Homex (supra). The issue dealt with by the United States Court of Appeals,
Second Circuit, is directly on point: whether claims filed by allegedly defrauded shareholders of a debtor corporation
should be subordinated to claims filed by ordinary unsecured creditors for the purposes of formulating a reorganiza-
tion plan, The court referred to the decision of , 308 U.S. 295 at page 305, 60 S. Ct. 238, 84 L. Ed.281 (U.S. Va, 1939))
where the Supreme Court commented that the mere fact that a shareholder has a claim against the bankrupt company
does not mean it must be accorded pari passu status with other creditors, and that the subordination of that claim may
be necessitated by principles of equity. Elaborating on this, the court in Stirling Homex (supra at page 213) stated that
where the debtor corporation is insolvent, the equities favour the general creditors rather than the allegedly defrauded
shareholders, since in this case, the real party against which the shareholders are seeking relief is the general creditors
whose percentage of realization will be reduced if relief is given to the shareholders. The court quotes a comment
made by an earlier Court of Appeals (Newton National Bank v. Newbegin, T4 F. 135 (U.8. C.C.A.8 Kan. 1896), 140:

When a corporation becomes bankrupt, the temptation to lay aside the garb of a stockholder, on one pretense or
another, and to assume the role of creditor, is very strong, and all attempts of that kind should be viewed with

suspicion,

44 Although the court in Stirling Homex refers to its responsibility under US bankruptcy law to ensure that a plan
of reorganization is "fair and equitable" and to the “absolute priority" rule of classification under US bankruptcy
principles, it is clear that the basis for its decision is the general rule of equity, a “sense of simple faimess” (supra, page
215). Despite the differences that may exist between Canadian and American insolvency law in this area, this case is
persuasive for its reasoning based on equitable principles.

45 If Big Bear's claim is allowed to rank equally with unsecured creditors, this will open the door in many in-
solvency scenarios for aggrieved sharcholders to claim misrepresentation or fraud. There may be many situations
where it could be argued that there should have been better disclosure of the corporation's declining fortunes, for who
would deliberately have invested in a corporation that has become insolvent, Although the recognition that this may
greatly complicate the process of adjudicating claims under the CCAA is not of itself sufficient to subordinate Big
Bear's claim, it is a factor that may be taken into account.

46  The Applicants also cite the case of Re U.S. Financial Inc., 648 F.2d 515 (U.S. 9th Cir. Cal. 1980). This case is
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less useful, as it was decided primarily on the basis of the absolute priority rule, but while the case was not decided on
equitable grounds, the court commented that suppoit for its decision was found in the recognition of the importance of
recognizing differences in expectations between creditors and shareholders when classifying claims (supra at page
524). The court algo stated that aithough both creditors and shareholders had been victimized by fraud, it was equitable
to impose the risks of insolvency and illegality on the shareholders whose investment, by its very nature, was a risky
one.

47  The final case cited to me on this issue is Re THC Finencial Corp., 679 F.2d 784 (U.S, 9th Cir. Hawaii 1982},
where again the court concluded that claims of defrauded shareholders must be subordinated to the claims of the
general creditors, The cowrt commented that the claimant shareholders had bargained for equity-type profits and
equity-type risks in purchasing their shares, and one such risk was the risk of fraud, As pointed out previously, Big
Bear had an appreciation of the risks of proceeding with its takeover bid without access to the books and records of
Blue Range and took the deliberate risk of proceeding in any event,

48 In THC Financial Corp., the claimants argued that since they had a number of possible causes of action in
addition to their claim of fraud, they should not subordinated merely because they were shareholders, The court found,
however, that their claim was essentially that of defrauded shareholders and not as victims of an independent tort. All
of the claimants' theories of recovery were based on the same operative facts - the fraudulent scheme.

49 Rig Bear submits that ascribing some legal impediment to a shareholder pursuing a remedy in tort against a
company in which it holds shares violates the principle set out in Salomon v, Salomon & Co. (1896), [18971 A.C. 22
{U.K. H.L.) that corporations are separate and distinct entities from their sharcholders. In my view, this is not in issue.
What is being sought here is not to limit a tort action by a shareholder against a corporation but to subordinate claims
made gua shareholder to claims made by creditors in an insolvency situation. That shareholder rights with respect to
claims against a corporaticn are not unlimited has already been established by the cases on rescission and recognized
by statutory limitations on redemption and retraction. In this case, the issue is not the right to assest the claim, but the
right to rank with creditors in the distribution of the proceeds of a pool of assets that will be insufficient to cover all
claims. No piercing of the corporate veil is being suggested or would result.

50 Counsel for Big Bear cautions against the adoption of principles set out in the American cases on the basis that
some decisions on equitable subordination require inequitable conduct by the claimant as a precondition to subordi-
nating a claim, referring to a three-part test set out in a number of cases. This discussion of the inequitable conduct
precondition takes place in the broader context of equitable subordination for any cause as it is codified under Section
510 of the US Bankruptcy Code. In any event, it appears that more recent American cases do not restrict the use of
equitable subordination to cases of claimant misconduct, citing, specifically, that stock redemption claims have been
subordinated in a number of cases even when there is no inequitable conduct by the shareholder. "Stock redemption™ is
the term used for cases {nvolving fraud or misrepresentation; United States v. Noland, 517 U.S. 535 (U.S. Ohio 1996);
Re Structurlite Plastics Corp., 193 B.R. 451 (U.S. Bankr. 8.D. Ohio 1995). Some of the American cases draw 2 dis-
tinction between cases where misconduct is generally required before subordination will be imposed and cases where
"the claim itseif is of a status susceptible to subordination, such as ... a claim for damages arising from the purchase ...
of a security of the debtor": United States v. Noland (supra, at paragraph 542).

51 The issue of whether equitable subordination as codified in Section 510 of the U.S. Bankruptcy Code should
form part of the law in Canada has been raised in several cases but left undecided. Big Bear submits that these cases
establish that if equitable subordination is to be part of Canadian law, it should be on the basis of the U.S. three-part
test which includes the condition of inequitable conduct. Again, I cannot accept this submission. It is frue that
Tacobucci, J. in Canada Deposit Insurance Corp., while he expressly refrains from deciding whether a comparable
doctrine should exist in Canada, refers to the three-part test and: states that he does not view the facts of the Canada
Deposit Insurance Corp. case as giving rise to inequitable conduct. It should be noted, however, that that case did not
involve a claim by a shareholder at all, since the lenders had never received the securities that were an option under the
agreements, and that the relationship had at this point in the case been characterized as a debtor/creditor relationship.
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52 At any rate, this case, together with Olympia & York Developments Ltd v, Royal Trust Co. (1993), 17 C.B.R,
(3d) 75 (Ont. Gen. Div. [Commerciai List]) and Unisource Canada Inc. v. Hongkong Bank of Canada (1998), 43
B.L.R. (2d) 226 (Ont. Gen. Div.) all refer to the doctrine of equitable subordination codified in the U.S. Bankruptcy
Code which is not in issue here. The latter two cases appear to have accepted the erroneous proposition that inequitable
misconduct is required in all cases under the American doctrine.

53 Big Bear also submits that the equitable principles that exist in U.S. law which have led the courts to ignore
separate corporate personality in the case of subsidiary corporations are related to equitable principles used to sub-
ordinate shareholder claims. The basis for this submission appears to be a reference by the British Columbia Court of
Appeal in B.G. Preeco I (Pacific Coast) Ltd. v, Bon Street Holdings Ltd, (1989), 43 B R. 67 (B.C. C.A.) fo the
Pepper v, Litton case (supra) and the so-called "Deep Rock doctrine” under American law. I do not see a link between
the comments made in Pepper v. Litton and referred to in B.G. Preeco on an entirely different issue and comnents
conceming the court’s equitable jurisdiction in the case of claims by shareholders against insolvent corporations.

54 I acknowledge that caution must be used in following the approach taken in American cases to ensure that the
principles underlying such approach do not arise from differences between U.S. and Canadian law. However, I find
that the comments made by the American courts in these cases relating to the policy reasons for subordinating de-
frauded shareholder claims to those of ordinary creditors are persuasive, as they are rooted in principles of equity that
are very similar to the equitable principles used by Canadian courts.

55 American cases are particularly useful in the areas of commercial and insolvency law given that the larger
economy in the United States generates a wider variety of issues that are adjudicated by the courts, There is precedent
for the use of such cases: Laskin, J. in Central Capital Corp, (supra) used the analysis set out in American case law on
whether preferred shareholders can claim as ereditors in an insolvency to help him reach his conclusion,

56 The three American cases decided on this direct issue before the 1978 statutory codification of the law of
equitable subordination are not based on a doctrine of American law that is inconsistent with or foreign to Canadian
common law. It is not necessary to adopt the U.S. absolute priority rule to follow the approach they espouse, which is
based on equitable principles of fairness and policy. There is no principled reason to disregard the approach set out in
these cases, which have application to Canadian business and economy, and [ have found them useful in considering

this issue.

57 Based on my characterization of the claim, the equitable principles and considerations set out in the American
cases, the general expectations of creditors and shareholders with respect to priority and assumption of risk, and the
basic equitable principle that claims of defrauded sharcholders should rank after the claims of ordinary creditors ina
situation where there are inadequate assets to satisfy all claims, I find that Big Bear must rank after the unsecured
creditors of Blue Range in respect to the alleged share exchange loss, the claim for transaction costs and the claim for

cash share purchase damages.

Issue #2
S8 Assuming (without admitting) misrepresentation by Blue Range and reliance on it by Big Bear, is the alleged

share exchange loss a loss or damage incurred by Big Bear and, accordingly, is Big Bear a proper party to advance
the claim for such a loss?

Sunmary of Decision

59 As the alleged share exchange loss is not a loss incurred by Big Bear, Big Bear is not the proper party to ad-
vance this claim.
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Analysis

60  The Applicants submit that negligence is only actionable if a plaintiff can prove that it suffered damages, as the
purpose of awarding damages in tort is to compensate for actual loss. This is a significant difference between damages
in tort and damages in contract. In order for a plaintiff'to have a cause of action in negligent misrepresentation, it must
satisfy the court as 1o the usual elements of duty of care and breach thereof, and it must establish that it has sustained
damages from that breach.

61 The Applicants argue that Big Bear did not suffer any damages arising from the share exchange. The Big Bear
shares used in the share exchange came from treasury: Big Bear did not use any corporate funds or corporate assets to
purchase the Blue Range shares. As the shares used in the exchange did not exist prior to the transaction, Big Bear was
essentially in the same financial position pre-issuance as it was post-issuance in terms of its assets and liabilities. The
nature and composition of Big Bear’s assets did not change as the treasury shares were created and issued for the sole
purpose of the share exchange. Therefore, Big Bear did not sustain a toss in the amount of the value of the shares. The
Applicants submit that the only potential loss is that of the pre-takeover shareholders of Big Bear, as the value of their
shares may have been diluted as a result of the share exchange. However, even if there was such a loss, Big Bear is not
the proper party to pursue such an action. Just as sharcholders may not bring an action for a loss which properly be-
longs to the corporation, a corporation may not bring an action for a loss directly incurred by its shareholders.

62  Big Bear claims that it is entitled to recover the value of the Big Bear shares that were issued in furtherance of
the share exchange. It says that it can prove all the elements of negligent misrepresentation: there was a special rela-
tionship; material misrepresentations were made to Big Bear; those representations were made negligently; Big Bear
relied on those representations; and Big Bear suffered damage.

63 It submits that damages for negligent misrepresentation are calculated as the difference between the repre-
sented value of the shares less their sale value. Big Bear contends that it matters not that the consideration for the Blue
Range shares was Big Bear shares issued from treasury. As long as the consideration is adequate consideration for
legal purposes, its form does not affect the measure of damages awarded by the courts for negligent misrepresentation.
Big Bear says that it bargained for a company with a certain value, and, in doing so, it gave up its own shares worth
that value. Therefore, Big Bear submits that it clearly incurred a loss.

64  Big Bear submits that it is the proper party to pursue this head of damages. While the corporation has met the
test for negligent misrepresentation, the shareholders likely could not, as the representations in questions were not
made to them. In any event, Big Bear indicates that it does not claim for any damages caused by dilution of the shares.
It also notes that a claim for dilution would not be the same as the face value of the shares issued in the share exchange,
which is the amount claimed in the Notice of Claim.

65 Big Bear's claim is in tort, not contract. This is an important distinction, as the issue at hand concemns the
measure of damages. The measure of damages is not necessarily the same in contract as it is i tort.

66  Ttisa first principle of tort law that a person is entitled to be put in the position, insofar as possible, that he or
she was before the tort occurred. While the courts were historically loath to award damages for pure economic loss,
this position was softened in Hedley Byrne & Co. v. Heller & Partners Ltd, (1963), [19641 A.C. 465 (UK. HL.) where
the court confirmed that damages could be recovered in this type of case. When assessing damages for negligent
misrepresentation resulting in pure economic loss, the goal is to put the party who relied on the misrepresentation in
the position which it would have been in had the misrepresentation not occurred. While the parties to this application
appear to agree on this principle, it is the application thereof with which they disagree.

67  The proper measure of damages in cases of misrepresentation is discussed in S.M. Waddams, The Law of
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Damages (Toronto: Canada Law Book Inc., Looseleaf, Dec, 1998), where the author states:

The English and Canadian cases have consistently held that the proper measure [with respect to fraudulent mis-
representation] is the tortious measure, that is the amount of money required to put the plaintiffin the position that
would have been occupied not if the statement had been true but if the staternent had not been made. The point
was made clearly in McConnel v. Wright, [1903] 1 Ch. 546 (C.A.):

It is not an action for breach of contract, and, therefore, no damages in respect of prospective gains which the
person contracting was entitled by his contract to expect come in, but it is an action of tort - it is an action for
a wrong done whereby the plaintiff was tricked out of certain money in his pocket; and therefore, prima facie,
the highest limit of his damages is the whole extent of his loss, and that loss is measured by the money which
was in his pocket and is now in the pocket of the company, That is the ultimate, final, highest standard of his
loss. {at 5-19, 5-20)

Since the decision of the House of Lords in 1963 in Hedley Byrne Ltd. v. Heller & Partners Ltd., [1964] A.C. 465
(HL.L.) it has been established that an action lies for negligent misrepresentation causing economic loss. It natu-
rally follows from acceptance of out-of pocket loss rather than the contractual measure as the basic measure of
damages for fraud, that the same basic measure applies to negligent misrepresentation. (at 5-28).

623  BigBear claims to be entitled to the difference between the actual value and the exchange value of the shares.
The flaw in this assertion is that it focuses on what Big Bear bargained for as opposed to what it actually received,
which is akin to a contractual measure of damages. Big Bear clearly states that it is not maintaining an action in con-
tract, only in tort, Damages in tort are limited to the losses which a plaintiff actually incurs as a result of the misrep-
resentation, Thus, Big Bear is not entitled to recover what it expected to receive as a result of the transaction; it is
entitled to be compensated only for that which it actually lost. In other words, what did Big Bear have before the loss
which it did not have afterwards? To determine what losses Big Bear actually sustained, its position after the share
exchange must be compared with its position prior to the share exchange.

69  The situation at hand is unique. Due to a negligent misrepresentation, Big Bear was induced to give up
something which, although it had value, was of substantially no cost to the corporation, and in fact did not even exist
but for the misrepresentation. Big Bear created shares which had a value for the purpose of the share exchange, in that
Blue Range shareholders were willing to accept them in exchange for Blue Range shares. However, outside of
transaction costs, those shares had no actual cost to Big Bear, as compared to the obvious costs associated with a
payment by way of cash or tangible assets. Big Bear cannot say that after the share exchange, it had lost approximately
$150 million dollars, because the shares essentially did not exist prior to the transaction, and the cost of creating those
shares is not equivalent to their face value. Big Bear retains the ability to issue a limitless number of shares from
treasury in the future; any loss in this regard would not be equivalent to the actual value of the shares. Therefore, all
that is required to return Big Bear to its pre-misrepresentation position is compensation for the actual costs associated

with issuing the shares.

70  That Big Bear has not incurred a loss in the face value of the exchanged shares is demonstrated by comparing
the existing facts with hypothetical situations in which such a loss may be found. Had Big Bear been required to pay
for the shares used in the exchange, for instance, by purchasing shares from existing Big Bear shareholders, there
would have been a elear loss of funds evidenced in the Big Bear financial statements. Big Bear's financial position
prior to the exchange would have been significantly better than its position afterwards. However, no such difference
results from the mere exchange of newly-issued shares. If there had been evidence that Big Bear was or could be
compelled to redeem or retract the new shares at the value assigned to them at the time of the share exchange, Big Bear
may have a loss in the amount of the exchange value of the shares. However, there is no evidence of such a redemnption

or retraction feature attaching to these shares.
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71 In sum, Big Bear's position prior to the share exchange is that the Big Bear shares issued as part-of the ex-
change did not exist. As a result of the alleged misrepresentation, Big Bear issued shares from treasury. These shares
would not have been issued but for the misrepresentation. All that is required to put Big Bear back into the position it
was in prior to the negligent misrepresentation is compensation for the cost of issuing the shares, which is not the same
as the exchange value of those shares, Although this is somewhat of an anomalous situation, it is consistent with the
accepted tort principle that, except in cases warranting punitive damages, damages in tort are awarded to compensate
for actual loss. A party may not recover in tort for a loss of something it never had. Indeed, if Big Bear was awarded
damages for the share exchange equal to what it has claimed, it would be in a better position financially than it was
prior to the exchange. To the extent that shareholders would indirectly benefit, they would not only be Big Bear's
pre-exchange shareholders, who may have suffered a dilution loss, but a new group of shareholders, including former
Blue Range shareholders who participated in the exchange.

72  Big Bear submits that it incurred other losses as a result of the misrepresentation. Transaction costs incurred in
the share exchange may be properly characterized as damages in tort, as those costs would not have been incurred but
for the negligent misrepresentation, The same is true for the Big Bear claim for cash expended to purchase Blue Range
shares prior to the share exchange. However, as [ have indicated in my decision on Issue #1, Big Bear's claim for
transaction costs and for cash share purchase damages ranks after the claims of other unsecured creditors. There may
also be losses such as loss of ability to raise equity. There was no evidence of this before me in this application, and I
have addressed Big Bear's ability to advance 2 claim for this type of loss in the decision relating to Issue #3.

73 Finally, there may also be a loss in the form of dilution of the value of the Big Bear shares, However, as Big
Bear admits in its submissions, no such claim is made by the corporation, and any loss relating to a diluted share value
would not be the sarne amount as the exchange value of the shares.

74 In the result, I find that Big Bear is not the proper party to pursue a claim for the alleged share exchange loss.

Issue #3

Is Big Bear entitled to make or advance by way of argument in these proceedings the claims represented by the heads
of damage specified in the draft Statement of Claim set out at Exhibit "F" to the affidavit of A. Jefjrey Tonken dated
June 25, 19997

75 In addition to claims for damages for negligent misrepresentation, the claims that are set out in the draft
Statement of Claim are claims for remedies for oppressive and unfairly prejudicial conduct and claims for loss of
opportunity to pursue valuable investments and endeavours and loss of ability to raise equity.

Summary of Decision

76 Given the orders made by LoVecchio, J. on April 6, 1999 and May 11, 1999, Big Bear is not entitled to advance
the claims represented by the heads of damage specified in the draft Statement of Claim other than as set out in its
Notice of Claim,

7 Analysis

77  Big Bear submits that it is clear that, in an appropriate case, a complex liability issue that arises in the context
of CCAA proceedings may be determined by a trial, including provision for production and discovery: Algoma Steel
Corp. v. Royal Bank (1992), 11 CB.R. (3d) 11 (Ont. C.A.). Big Bear also submits that the court has the jurisdiction to
overlook technical complaints about the contents of a Notice of Claim. The CCAA does not prescribe a claim form,
nor set the rules for completion and contexts of a claim form, and it is common ground that in this case, the form used
for the "Notice of Claim" was not approved by any order of the court. At any rate, Big Bear submits that it is not
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seeking to amend its claim to add new claims or to claim additional amounts.

78  Itmakes that assertion apparently on the basis that the major parties concerned with CCAA proceedings in the
Blue Range matter were aware of the nature of Big Bear's additional claims by reason of the draft Statement of Claim
attached to Mr. Tonken's May 5, 1999 affidavit, althougl that affidavit was filed in support of an application to lift the
stay imposed under the CCAA, an application which was dismissed by LoVecchio, J. on May 11, 1999.

7%  Big Bear characterizes the issue as whether it must prove the exact amount claimed in its Notice of Claim or
otherwise have its claim barred forever. It submits that the bare contents of the Notice of Claim cannot be construed as
a fixed election barring a determination and assessment of an unliquidated claim for tort damages, and that it would be
inequitable to deny Big Bear a hearing on the substance of its claim based on a perceived technical deficiency in the
contents of the Notice of Claim.

80  Insummary, Big Bear asks that the court direct an expedited trial for the hearing of its claim as outlined in the
draft Statement of Claim.

81 The Applicants submit that, by attempting now to make claims other than the claims set out in the Notice of
Claim, Big Bear is attempting to indirectly and collaterally attack the orders of LoVecchio, J. dated April 6, 1999 and
May 11, 1999, specifically:

a) by adding claims for alleged heads of damage other than those specified in the Notice of Claim contrary to
the claims bar order of April 6, 1999; and

b) by attempting to include portions of the draft Statement of Claim relating to other alleged heads of damage
in the Notice of Claim contrary to the May 11, 1999 order dismissing leave to file the draft Statement of
Claim.

82  Whileitis true that a court has jurisdiction to overlook technical irregularities in a Notice of Claim, the issue is
not whether the court should overlook technical non-compliance with, or ambiguity in, a form, but whether it is ap-
propriate to do so in this case where previous orders have been made relating to these issues. Here, Big Bear chose to
pursue its claims through two different routes. It filed a Notice of Claim alleging damages for a share exchange loss,
transaction costs and the cost of shares purchased before the takeover bid, all damage claims that can reasonably be
identified as being related to an action for negligent misrepresentation. At about the same time, it brought an appli-
cation to lift the stay granted under the CCAA and file a Statement of Claim that alleged other causes of action. That
application was dismissed, and the order dismissing it was never appealed. This is not a situation as in Re Cohen
(1956, 19 W.W.R. 14 (Alta. C.A.) where a claim made on one basis was later sought to be made on a different basis,
nor an issue of Big Bear lacking, the necessary information to make its claim, although quantification of damage may
have been difficult to determine. Given the previous application by Big Bear, this is a collateral or indirect attack on
the effectiveness of LoVecchio, I.'s orders, and should not be allowed: R. v. Wilson {1983).4 D.L.R, (4th} 577 (S.C.C.)
at 599). The effeet of the two orders made by LoVecchio, J. is to prevent Big Bear from advancing its claim other than
as identified in its Notice of Claim, which cannot reasonably be interpreted to extend beyond the claims for damages

for negligent misrepresentation.

83 It is true that the Notice of Claim form is not designed for unliquidated tort claims. I do not accept, however,
that it was not possible for Big Bear to include claims under other heads of damages in the claim process by, for
example, attaching the draft Statement of Claim to the Notice of Claim, or by incorporating such claims by way of
schedule or appendix, as was done with respect to the claims for damages for negligent misrepresentation.

284  Inote that LoVecchio, J. issued a judgment after this application was heard relating to claims for relief from the
impact of the claims procedure established by the court by a number of creditors who filed late or wished to amend
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their claims after the claims bar date of May 7, 1999 had passed. Although LoVecchio, 1. allowed these claims, and
found that it was appropriate in the circumstances to grant flexibility with respect to the applications before him, he
noted that total amount of the applications made to him would be less than 1.4 million dollars, and the impact of
allowing the applications was minimal to the remaining creditors. The applications before him do not appear to in-
volve issues which had been the subject of previous court orders, as in the current situation, nor would they have the
same implication to creditors as would Big Bear's claim. The decision of LoVecchio, J. in the circumstances of the
applications before him is distinguishable from this issue,

Order accordingly.

END OF DOCUMENT
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were not to be paid until all other claims were paid in full, pursuant to s, 6(8) of CCAA — T Inc.'s claims in arbitration
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of fiduciary duty, for purpose of recovering its investment made in GH LLC — Fact that T Inc.'s claim was based on
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vestment.
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MOTION by monitor for advice and directions in connection with indemnity claims made by creditors.

Newbould J.:

1 This is a motion brought by BDO Canada Limited in its capacity as the Court-appointed Monitor of Gandi
Innovations Limited, Gandi Innovations Holdings LLC, Gandi Innovations LL.C, Gandi Innovations Hold Co, and
Gandi Special Holdings LLC (the "Gandi Group") for advice and directions, and particularly to determine preliminary
issues in connection with the indemnity claims made by Hary Gandy, James Gandy and Trent Garmoe (the "Claim-
ants") against all of the Gandi Group.

2 The Gandi Group is under CCAA protection, The Monitor was appointed in the Initial Order on May 8, 2009.

3 Thebusiness and assets of the Gandi Group have been sold with court approval. The proceeds from the sale are
being held by the Monitor for eventual distribution to unsecured creditors pursuant to a plan of compromise and
arrangement,

Arbitration proceedings and indemnity claims

4 Gandi Innovations Holdings LLC ("Gandi Holdings") was incorporated pursuant to the laws of the State of
Delaware on August 24, 2007, On September 12, 2007, the Gandi Group re-organized their business structure so that
Gandi Hoidings became the direct or indirect parent of the other various entities comprising the Gandi Group.

5 TA Associates Inc. is a general partner for a number of TA partners. In conjunction with the reorganization of
Gandi Holdings, it advanced approximately US $75 million on September 12, 2007 by way of debt and equity to the
Gandi Group. The advance consisted of:

(i) an equity investment in the amount of US $50 millior made pursuant to the terms of a Membership In-
terest Purchase Agreement in respect of Gandi Holdings dated as of September 12, 2007 made between,
among others, Gandi Holdings, TA Associates and the Claimants in their personal capacities; and

(ii) an unsecured loan in the amount of US $25 million which amount was guaranteed by other members of
the Gandi Group.

6 In January 2009, TA Associates commenced an arbitration proceeding against the Claimants. In the arbitration
TA Associates claim damages against the Claimants in an amount of US $75 million with interest, being the total
amount of TA Associates' investment in the Gandi Group. The arbitration has not yet been heard on its merits,

7 On December 20, 2010, the Monitor received proofs of claim of Hary Gandy and James Gandy against the
Gandi Group in the approximate amount of $76 million and a proof of claim of Trent Garmoe against the Gandi Group
in an approximate amount of $88 million. The Claimants assert an entitlement to indemnification by the Gandi Group
in respect of any award of damages which may be made against them in the arbitration together with all legal fees
incurred by the Claimants in defending the arbitration.

8 The proofs of claim filed by the Claimants rely on indemnity provisions set out in the Amended and Restated
Limited Liability Company Agreement of Gandi Holdings and a separate Indemnification Agreement made by Gandi
Holdings entered into in connection with the Membership Agreement made at the time of the TA Associates in-
vestment with Gandi Holdmgs. Gandi Holdings is the only Gandi entity that is a party to these indemnity agreements,
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9 On March 11,2011 the Monitor disallowed the indemnity claims and advised the Claimants that based on the
evidence filed in support of the indemnity claims, any indemnity claim would be solely against Gandi Holdings.

10 The Claimants have served notices of dispute and have provided to the Monitor a memorandum of articles of
Association of Gandi Canada which provides an indemnity in favour of directors and officers of Gandi Canada in
certain circumstances,

11 There is also an indemnity of Gandi Innovations Hold Co ("Gandi Hold Co"). At the relevant times James
Gandy was the sole director of the company.,

12 There has been an extensive search for corporate documents. The Monitor made inquiries of Jaffe Raitt Heuer
& Weiss Inc., former corporate counsel of the Gandi Group, and learned that all of corporate governance documents of
the Gandi Group, at Hary Gandy's request, had been sent to Stikeman Elliot LLP, insolvency eounsel for the Gandi
Group, following the CCAA filing date. Counse! for the Monitor attended at the offices of Stikeman Elliott and re-
viewed the eorporate povernance documents in its possession,

13 In addition the Monitor contacted counsel for Agfa, the purchaser of the assets of the Gandi Group, to inquire
if it has in its possession copies of the Gandi Group's corporate governance records. The Monitor was advised by
eounsel for Agfa that Agfa was not able to find any corporate governance documents of the Gandi Group entities.

14 The Monitor also reviewed the books and records of the Gandi Group in storage. In addition, the Monitor
advised the Claimants that should they wish to undertake a review of the Gandi Group's records in storage, the
Claimants were invited to contact the Monitor and arrange for such review. The review was arranged and conducted
by the Claimants on June 3, 2011.

15 It is a fact that there are not in existence documents that support the Claimants all being entitled to indemnities
from each corporate entity in the Gaudi Group,

Issues

16  Whether the Claimants will ever be with held liable in the arbitration is not yet known. However, whether the
Claimants have rights to indemnification against all of the Gandi Group or against only Gandi Holdings and Gandi
Hold Co will assist the Monitor in determining whether to proceed with a consolidated plan of arrangement or file an
alternative plan excluding Gandi Holdings and/or Gandi Hold Co which would enable the Monitor to make a mean-
ingful distribution to unsecured creditors prior to the completion of the arbitration.

17 There is another preliminary issue. In the arbitration, TA Associates seeks to recover against the Claimants
their equity investment of US $50 million, for which the Claimants in turn have sought indemnification from the
Gandi Group. The Monitor secks a preliminary determination as to whether these claims for indemnification relating
to the claim by TA Associates for its equity investment eonstitute "equity claims" under the CCAA. A determination
of this issue will assist the Monitor in determining the maximum amount which can be claimed by the Claimants and
may faeilitate an earlier distribution of funds available to unseeured creditors.

Discussion

(a) Indemnity agreements

18 An Amended and Restated Limited Liability Company Agreement of Gandi Holdings dated September 12,
2007 provides for an indemnity by Gandi Holdings in section 6.8(a) for board members and officers. There is no
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dispute that the Claimants were officers and board members of Gandi Holdings. It also contains in section 7.6 an
indemnity for Members as follows:

{2) Without limitation of any other provision of this Agreement executed in connection herewith, the Company
agrees to defend, indemnify and hold each Member, its affiliates and their respective direct and indirect partners
(including partners of partners and stockholders and members of partners), members, stockholders, directors,
officers, employees and agents and each person who controls any of then..,

I9 Superwide Limited Partnership is a Member and the Claimants are parmers of Superwide. Thus the Claimants
are indemnified by Gandi Holdings by that provision as well.

20 There is a form on indemnity agreement made between Gandi Holdings and indemnitees. The form in the
record is an unsigned copy dated September 11, 2007, Neither the monitor nor any of the parties have been able to
locate any of these agreements signed in favour of the Claimants. Hary Gandi, who swore an affidavit for the
Claimants, said that a copy of this agreement was signed between Gandi Holdings and each of the Claimants on
September 12, 2007, It contains the following;

WHEREAS, the Company desires to provide Indemnitee with specific contractual assurance of Indemnitee's
rights to full indemnification against litigation risks and related expenses (regardless, among other things, of any
amendment to or revocation of the Company's LLC Agreement or any change in the ownership ofthe Company or
the composition of its Board of Managers) ...

3. Agreement to indemnify... if Indemnitee was or is a party or is threatened to be made a party to any Proceeding
by reason of Indemnitee’s Corporate Status, Indemnitee shall be indemnified by the Company against all Ex-
penses and Liabilities incurred ...."

21 Assuming that this form of indemnity agreement was signed by Gandi Holdings and the Claimants, they would
be covered by it.

22 The Claimants contend that each of the corporate entities in the Gandi Greup sigtied an indemnity in favour of
each of them. This is based on a statement in the affidavit of Hary Gandy that Gandi Holdings and the other CCAA
Respondents provided additional indemnities to him, James Gandy and Trent Garmoe dated September 12, 2007. He
attached to his affidavit a form of the indemnification agreement to be signed by Gandi Holdings. No affidavit was
filed from James Gandy or Trent Garmoe,

23 There is no form of indemnity agreement in existence which names an indemnifier other than Gandi Holdings.

24 The date of September 12, 2007, said to be the date that all of the entities in the Gandi Group signed indem-
nities in favour of each of the claimants, was the date of the investment by TA Associates in which it purchased a
membership interest in Gandi Holdings only. Representatives of TA Associates received identical indemnities from
Gandi Holdings. There is no evidence that any indemnities from any of the other Gandi Group entities were made at
that time. To the contrary, the Membership Interest Purchase Agreement under which TA Associates purchased its
membership interest in Gandi Holdings contained as a condition to closing a requirement that Gandi Holdings sign an
indemnification agreement. The indemnification was only to be given by Gandi Holdings, There was no requirement
for an indemnity to be given by any other entity in the Gandi Group,.

25 I do not accept the bald statement of Hary Gandy that all of the entities in the Gandi Group gave indemnities at
the time. The only indemnities that were given were by Gaudi Holdings.
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(b} Memorandum and articles of Gandi Hold Co

26 In the course of its investigation, the Monitor did locate an indemnity granted by Gandi Hold Co in its Mem-
orandum and Articles in favour of its directors and officers. Those articles contain an indemnity in the same terms as
the indemnity in the Gandi Innovations Limited articles, as discussed below. As the Monitor does not seek a deter-
mination regarding indemnities given by Gandi Hold Co, I need not discuss whether one or more of the Claimants is
entitled to be indemnified by these articles,

(¢} Articles of Association of Gandi Innovations Limited (Gandi Canada)

27 The articles of this company contain an indemnity as foflows:;

Every director or officer. former director or officer, or person who acts or acted at the Company's request, as a

director or officer of the Company, a body corporate, partership or other asseciation of which the Company is or
was a shareholder, partner, member or creditor and the heirs and legal representatives of such person, in absence
of any dishonesty on the part of such persons shall be indemnified by the Company...in respect ofany claim made
against such person ,,, by reason of being or having been a director or officer of the Company, {emphasis added]

28 The corporate records sent to the Monitor by the corporate solicitors who incorporated the company name
James Gandy as the president, treasurer and secretary and as the sole director. Hary Gandy stated at the outset of his
affidavit filed on behalf of the claimants that he was the president and chief executive officer and chairman of the
board of the companies that made up the Gandi Group. There are no corporate records that support that assertion and
on his cross-examination he acknowledged he had no documents, including board resolutions, contracts or appoint-
ment letters to show that he was ever a director or officer of Gandi Innovations Limited. He said that he was directing
the business of al! of the entities. On his cross-exarmination, he said that as far as he was concerned, James Handy and
Trent Garmoe were directors and officers of the company.

29 James Gandy did not file any affidavit to say that he was not the president, treasurer and secretary of the
company, as shown in the corporate records. Trent Garmoe did net file any affidavit. I think it fair to draw an adverse
inference that their evidence would not have been helpful to their case.

30 The affidavit of Bruce Johnston filed on behalf of TA Associates states that Hary Gandy and Trent Garmoe
were not directors or officers of Gandi Innovations Limited and that a document printed from the Nova Scotia Registry
of Joint Stock Companies which was included in the closing documents for TA Associates’ investment showed that
James Gandy was the only director and officer of Gandi Innovations Limited.

31 There has been an extensive search for corporate documents but none have been found that would support Hary
Gundy or Trent Garmoe as being an officer or director of Gandi Innovations Limited.

32 It is argued that the indemnity in the articles of Gandi Innovations Limited s in favour not only of officers and
directors, but also "persons who acted at the Company’s request as a director or officer of the Company", and that Hary
Gandy and Trent Garmoe acted as directors and officers at the Company's request. There is certainly no documentary
evidence of that. Presumably the request would have had to come from James Gandy, who is the sole officer and
director according to the corporate records. There is no evidence fromn any of the Claimants that any request was made
to Hary Gandy or Trent Garmoe to act as an officer or director of Gandi Innovations Limited, which one would have
expected if the assertion was to be made.

33 It is also argued that the board of managers (the Delaware concept of a board of directors) of Gandi Holdings
operated the subsidiaries as if they were officers and directors of the subsidiaries. Again, there is no documentary
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evidence of that and no evidence from any of the Claimants to support the assertion. While Hary Gandy may have
operated the business in a functional sense, that does not mean that he was acting as an officer or director of any
subsidiary in the corporate sense. This is not mere semantics. TA Associates made a large investment, and one of the
corporate documents provided on closing was the Nova Scotia Registry of Joint Stock Companies that showed only
James Gandy as an officer and director. If all of the Claimants are entitled to be indemnified by Gandi Innovations
Limnited, it will impact the claim of TA Associates in the CCAA proceedings.

34 In the circumstances, I find that the only person entitled to indemnification from Gandi Innovations Limited is
James Gandy.

35 However, in connection with the financing provided by TA Associates, James Gandy executed a Subordina-
tion Agreement dated as of September, 12, 2007 under which he agreed that any liability or obligations of Gandi
Canada to him, present or in the future, would be deferred, postponed and subordinated in all respects to the repayment
in full by Gandi Innovations of all indebtedness, liabilities and obligations owing to TA Associates in connection with
the purchase by TA Associates of US $25million in notes, Until that obligation to pay the notes in full with interest has
been fulfilled, any claim by James Gandy under the indemnity from Gandi Innovations Limited is subordinated to the
claim of TA Associates.

36 The debt claim of TA Associates of $46,733,145 has been accepted by the Monitor. Assuming that the pur-
chase price on the sale of the assets to Agfa is received in full, the monitor expects a distribution to unsecured creditors
of approximately 27% of the value of their claims. In such circumstances, James Gundy wilt have no right to reccive
any payment from Gandi Innovations Limited in respect of his indemnity claim.

(d) Other Gaudi Group entities

37 It was asserted by the Ciaimants that because the Gandi companies operated essentially as one integrated
company, it should be inferred that the constating documents of the other entities in the Gandi Group contained the
same indemnity as contained in the bylaws of Gandi Innovations Limited and Gandi Hold Co. I do not agree.

38 Gandi Innovations LLC is a Texas company. Its Ainended and Restated Operating Agreement contains the
types of things normally contained in a general bylaw of an Ontario corporation. It contains no provision for indem-
nities. It was argued that as no articles were obtained from Texas, it could be assumed that the articles contained an
indemnity provision similar to that contained in the bylaws of Gandi Innovations Limited and Gandi Hold Co. I asked
counsel to obtain whatever documentation was available in Texas, and subsequently the Monitor received from its US
counsel, Vinson & Elkins LLP, a copy of articles of arganization for Gandi Innovations LLC dated August 2, 2004.
There is nothing in these articles dealing with indemnities. Vinson & Elkins LLP advised that these articles, together
with amending articles already in the possession of the Monitor, are the only corporate governance documents on file
with the State of Texas.

39  Gandi Special Holdings LLC is a Delaware corporation. The Limited Liability Company Agreement of Gandi
Special Holdings LL.C, like the Texas company, contains the types of things normally contained in a general bylaw of
an Ontario corporation. It contains no provision for indemnities. Following the hearing, the Monitor obtained through
Vinson & Elkins LLP a Delaware Certificate of Formation of Gandi Special Holdings LLC. This document contains
no provision for indetnnities, A certificate of the Secretary of State of Delaware confirms that there were no other
relevant documents on file and this was confirmed by Vinson & Elkins LLP,

40 I find that there is no indemnity in favour of the Claimants in the corporate documentation of Gandi Innova-
tions LLC and Gandi Special Holdings LLC.

41 1t is also argued on behalf of the Claimants that the Gandi Group have acknowledged an obligation to in-
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demnify the Claimants and it is said that this arises from a meeting of the board of Gandi Holdings. It is argued that the
Gandi Group through the Monitor is thus estopped from denying an indemnity for all of the Gandi Group eompanies.
A document said to be minutes of a meeting of the board of managers of Gandi Holdings held on March 4, 2609 is
relied on. That document contains the following paragraph:

The next item on the agenda was the indemnification of the officers. It was generally agreed that all parties would
follow the Purchase Apreement between Gandi Innovations and TA Resources dated September 12, 2007:
Counsel for TA had previously expressed the opinion that indemmnification was not allowed under the purchase
agreement. Counsel for James Gandy, Hary Gandy and Trent Garmoe together with the Corporate Counsel,
Matthew Murphy had previously expressed verbal opinions that the indemnification of the officers was permitted
under the Purchase Agreement. Lydia Garay, as the only member not involved in the dispute between TA and the
key holders, voted to follow the advice of Corporate Counsel, Matthew Murphy. To avoid any misunderstanding,
Corporate Counsel would be requested to express that opinion in writing.

42 I do not see this paragraph in the informal minutes as assisting the Claimants. It is a meeting of the board of
Gandi Holdings. It says that it was generally agreed that all parties would follow the purchase agreement between
Gandi Holdings and TA resources dated September 12, 2007. That purchase agreement provides for an indemnity by
only Gandi Holdings. Assuming that the minutes reflect a desire of some board members to indemnify officers of
subsidiary corporations, and assuming that the Claimants thought they were officers of all of the subsidiary corpora-
tions, it is quite clear from the paragraph that there was a difference of view. The minute states that counsel for TA
Associates had previously expressed the opinion that indemnification was not allowed under the purchase agreement
and that counsel for the Claimants together with corporate counsel, Matthew Murphy, expressed the opposite opinion,
The minute states that Lydia Garay, the only member not involved in the dispute between TA Assaciates and the key
holders, voted to follow the advice of Corporate Counsel Terry Murphy and to avoid any misunderstanding, corporate
counsel would be requested to express that opinion in writing,

43 The affidavit of Bruce Johnston on behalf of TA Associates, who atiended that meeting of the board of
managers of Gandi Holdings swears that the Claimants voted to place Lydia Garay, a longtime employee and officer
of Gandi Holdings, on the board despite a verbal agreement that he had with the Claimants to leave that board seat
vacant and to work with him to appoint an outside independent board member. He stated Ms. Garay was completely
reliant on the Gandy family for her job security and compensation.

44  Mr. Johnston also states in his affidavit that the indemnifieation of the Claimants was discussed and that he and
Mr. Taylor took the position that indemnification was not permitted. He said the Claimants took the position that
indemnification was permitted, despite the language of the purchase agreement, and took the position that corporate
counsel for Gandi Holdings had previously given a verbal opinion that indemnification was permitted under the
purchase agreement. After hearing that, and during the meeting, Mr. Johnston sent an e-mail to Mr. Murphy who two
minutes later responded that he had not advised on the question of an indemnity under the purchase agreement, Mr.
Johnson states that he then read that e-mail at the meeting. I accept his evidence on this.

45 Whether or not Ms. Garay was a disinterested or proper member of the board of management of Gandi
Holdings, the minute states that she voted to follow the advice of corporate counsel. At the next board meeting on May
4, 2009, Ms. Garay said that she had sought the written opinion of corporate counsel but had not received it. To date no
opinion from Mr. Murphy has surfaced. On the face of those minutes from March 4, 2009, there has been no approval
of any indemnities in favour of the Claimants for other carporations. [ cannot find on the evidence that there was any
agrecment that the Claimants would be indemnified by subsidiary corporations, nor is there any evidence that any
subsidiary corporation ever enacted any documentation of any kind to provide such indemnities. The opposite is the
case, as has been discussed,

46 Finally, the Claimants allege that the Gandi Group has previously acknowledged their liability to indewnnify
the Claimants for any damage, award or legal costs incurred by the following actions:
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(1) certain Gandi entities made payments of defence costs in connection with the arbitration both pre-and post
the CCAA filing; and

(i) the Monitor allegedly approved payment of post-filing defence costs,
47 Until the sale of the Gandi Group to Agfa was completed, this CCAA proceeding was a debtor in possession
restructuring with the business and affairs of the Gandi Group being nanaged by their officers and directors, specif-
ically Hary Gundy and Trent Garmoe. Payments of legal fees to Langley and Banack Inc., U.S. lawyers for the Gandi

Group and the Claimants, were made by or on authorization of Trent Garmoe.

48  Pursuant to the terms of the Initial Order, the Monitor was required to approve all expenditures over $10,000
before payment was made. The Monitor approved payment of legal fees to counsel for the Gandi Group on the general
understanding that such fees were incurred by the Gandi Group in connection with the Gandi Group's insolvency
proceeding and for general corporate work for the Gandi Group.

49 T accept the statement of the Monitor that it did not knowingly approve the payment of the Claimants* defence
costs in connection with the arbitration.

50 Subsequent to the completion of the sale to Agfa, the Monitor leamed that a nominal amount of the legal fees
approved by the Monitor was subsequently allocated to cover the costs of the arbitration. I accept the statement of the
Monitor that it had no input, knowledge or control over such allocation, and had it been censulted, would have been
opposed to such allocation as it did not invelve any member of the Gandi Group.

51 In the circumstances there is no basis for the assertion that the Monitor is somehow estopped by reason of the
payment of legal fees from denying that there are other indemnities in favour of the Claimants.

(2) Are the Claimants claims debt or equity clainis?

52 This involves the application of provisions of the CCAA to the claims asserted by TA Associates in the arbi-
tration. :

53 Section 6(8) of the CCAA provides:
No compromise or arrangement that provides for the payment of an equity claim is to be sanctioned by the court
unless it provides that all claims that are not equity claims are to be paid in full before the equity claim is to be
paid.
54  Ins.2(1) of the CCAA, equity claims are defined as follows:
“"equity claim" means a claim that js in respect of an equity interest, including a claim for, among others,
(a) a dividend or similar payment,

{b) a retun of capital,

{c) a redemption or retraction obligation,
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(d) a monetary loss resulting from the ownership, purchase or sale of an equity interest or from the rescission,
or, in Quebec, the annulment, of a purchase or sale of an equity interest, or

(e) contribution or indemnity in respect of a claim referred to in any of paragraphs (a) to (d);

55 This definition of equity claim came into force on September 18, 2009. Although this provision does not apply
to the Gandj Group's CCAA proceedings which commenced shortly prior to the legislative amendments, courts have
noted that the amendments codified existing case law relating to the treatment of equity claims in insolvency pro-
ceedings. In Nelson Financial Group Ltd, Re(2010), 75 B.L.R. (4th) 302 (Ont. S.C.J. [Commercial List]), Pepall J.
stated:

The amendments to the CCAA came into force on September 18, 2009. It is clear that the amendments incor-
porated the historical treatment of equity claims. The language of section 2 is clear and broad, Equity claim means
a claim in respect of an equity interest and includes, amongst other things, a claim for rescission of a purchase or
sale of an equity interest. Pursuant to sections 6(8) and 22.1, equity claims are rendered subordinate to those of
creditors.

56 If the clzims in the arbitration commenced by TA Associates against the Claimants are equity claims, the
claims by the Claimants in the CCAA process for contribution or indemnity in respect of those claims would be equity
claims. The Claimants contend that the claims in the arbitration are not equity claims.

57 The claims in the arbitration by TA Associates against the creditors include claims for various breaches of
contract, fraud, rescission, or in the alternative, recissory damages, negligent misrepresentation, breach of fiduciary
duty and tortious interference with advantageous business relationships and prospective economic advantage.

58 In the arbitration TA Associates seeks to recover the investment that it made in Gandi Holdings, including the
US 525 million debt secured by promissory notes and the US $50 million equity investment made by way of a
membership subscription in Gandi Holdings.

59 The Claimants assert that the claim for US $50 million by TA Associates cannot be an equity claim because it
is based on breaches of contract, torts and equity. I do not see that as being the deciding factor, TA Associates seeks
the return of its US $50 million equity investment because of various wrongdoings alleged against the Claimants and
the fact that the claim is based on these causes of action does not make it any less a claim in equity. The legal tools that
are used is not the important thing, 1t is the fact that they are being used to recover an equity investtnent that is im-

portant.

60 In Nelsgn Financial Group Lrd., Re, supra, at Peppall J. stated that historically, the claims and rights of
shareholders were not treated as provable claims and ranked after creditors of an insolvent corporation in a liquidation.

She also stated:

This treatment also has been held to encompass fraudulent misrepresentation claims advanced by a sharsholder
seeking to recover his investment: Re Blue Range Resource Corp, In that case, Romaine J, held that the alleged
loss derived from and was inextricably intertwined with the shareholder interest. Similarly, in the United States,
the Second Circuit Court of Appeal in Re Stirling Homex Corp. concluded that shareholders, including those who
had allegedly been defrauded, were subordinate to the general creditors when the company was insolvent.

61 As the amendments to the CCAA incorperated the historical treatment of equity claims, in my view the claims
of TA Associates in the arbitration to be compensated for the loss of its equity interest of US $50 million is to be
treated as an equity claim and that the claims of the Claimants for indemnity against that claim is also to be treated as
an cquity claim in this CCAA proceeding,
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Order
62 An order in the form of a declaration shall go in accordance with these reasons.
Order accordingly.

EN* Additional reasons at Return on Innovation Capital Ltd. v. Gandi Innovations Ltd,_(2011). 2011 CarswellOnt
14401, 2011 ONSC 7465 (Ont. S.C.J. [Commercial List]).

END OF DOCUMENT
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Applicant was unsecured creditor of C Corp. — Board appointed by A Corp. caused C Corp. to commence pro-
ceedings under CCAA under which A Corp. stood to gain substantial benefits — Proposed plan of compromise and
arrangement filed under Act — Order made that classification of creditors not be fragmented to exclude A Corp. as
separate class from applicant in terms of unsecured creditors, that A Corp. be entitled to vote on plan pursuant to s. 6 of
Act, that there be no separation of unsecured creditors of two divisions of C Corp. for voting purposes, and that votes
in respect of claims assigned to A Corp. be recorded and tabulated separately for purpose of consideration in appli-
cation for court approval of plan — Applicant brought application for leave to appeal that order — Application dis-
missed — Decisions of supervising judge under Act entitled to considerable deference — Person seeking leave to
appeal required to show error in principle of law or palpable and overriding error of fact — Exercise of discretion by
reviewing judge not subject to review so long as discretion exercised judicially — Reviewing judge made nao error of
law — Applicant failed to make out prima facie meritorious case — Granting of leave would likely unduly hinder
progress of action — Companies' Creditors Arrangement Act, R.5.C. 1985, c. C-36, s. 6.

Cases considered by Wittmann J.A.:

Biue Range Resource Corp., Re{1999). 244 A.R. 103, 209 W.A.C, 103, 12 C.B.R. (4th) 186 (Alta. C.A.) — re-
ferred to

Blue Range Resource Corp., Re, (sub nom. Blue Range Resources Corp., Rel 250 A.R. 172. {sub nom. Blue
Range Resources Corp., Re) 213 W.A.C. 172, |5 C.B.R. (4th) 160. 2000 ABCA 3 (Alta. C.A. [In Chambers]) —
referred to

Blue Range Resource Corp., Re (2000), /sub nom. Biue Range Resources Corp,, Re) 250 A.R. 239, (sub nom.
Blue Range Resources Corp., Ref 213 W.A.C. 239, 15 C.B.R. (4th) 192 (Alta. C.A. [In Chambers]} — referred to

Fairview Industries Lid., Re (199]), 11 C.B.R. (3d) 71, {sub nom. Fairview Industries Ltd_ Re (No. 3}) 109
N.8.R. (2d) 32. fsub nom. Fairview Indusiries Ltd, Re (No. 3)) 297 A.P.R. 32 (N.S. T.D.) — referred to

Med Finance Co. S.A. v. Bank of Montreai (1993), 24 B.C.A.C. 318. 40 W.A.C. 318. 22 C.B.R. (3d) 279 (B.C.

C.A.} —referred to

Multitech Warehouse Direct Inc., Re{1995), 32 Alta. L.R. (3d) 62 (Alta. C.A.) —referred to

Norcen Energy Resources Ltd. v. Oakwood Petroleums Ltd (1988), 64 Alta. L.R. (2d) 139, [198912 W.W.R. 566,
72 C.B.R. (N.8.)20. 72 C.R. (N.8.) 20 (Alta. Q.B.) — referred to

Northland Properties Ltd., Re (1988} 31 B.C.L R, (2d) 35,73 C.B.R. (N.8.) 166 (B.C. 5.C.) —referred to

Northland Properties Ltd. v. Excelsior Life Insurance Co. of Canada, 34 B.C.L.R. (2d) 122, 73 C.B.R. (N.8.) 195,
[1989] 3 W.W.R. 363 (B.C. C.A.) — referred to

N5C Diesel Power Inc., Re(1990), 79 C.B.R. (N.S.) [, 97 N.S.R. (2d) 295, 258 A.P.R. 295 (N.S. T.D.) —referred
to

Pacific National Lease Holding Corp., Re{1992), 72 B.C.L.R. (2d) 368, 19 B.C.A.C. 134,34 W.A.C. 134, I5
C.B.R. (3d) 265 (B.C. C.A. [In Chambers]) — considered

Power Consolidated (China} Pulp Inc. v. British Columbia Resources Investment Corp. (1988), 19 C.P.C. {(3d)
396 (B.C. C.A.} —referred to
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Royal Bankv. Fracmaster Ltd. (1999), (sub nom, UTI Energy Corp. v. Fracmasier Ltd.) 244 AR, 93, (sub nom.
UTI Energy Corp. v. Fracmaster Ltd.) 209 W.A.C. 93, 11 C.B.R. (4th) 230 (Alta. C.A.) ~ considered

Savage v. Amoco Acquisition Co. (1988), 59 Alta. L.R. (2d) 260, 68 C.B.R. (N.S.) 154, 40 B.L.R. 188, (sub nom.
Amocg Acquisition Co. v. Savage) 87 A.R. 321 (Alta. C.A.) — referred to

Skiar-Peppler Furniture Corp. v. Bank of Nova Scotia (1991), 8 C.B.R. (3d) 312, 86 D.L.R. (4th} 621 (Ont. Gen.
Div.) — referred to

Smoky River Coal Ltd., Re, (sub nom. Luscar Ltd. v. Smoky River Coal Ltd) 237 A.R. 83, (sub nom. Luscar Ltd.
v. Smoky River Coal Ltd.) 197 W.A.C. 83, 1999 ABCA 62 (Alta. C.A.) — referred to

Smoky River Coal Ltd., Re, 175 D.L.R. (4th) 703,237 A.R. 326, 197 W.A.C. 326. 71 Alta. L.R. (3d) 1, [1999] 11
W.W.R. 734, |12 C.B.R. (4th) 94 (Alta. C.A.) — considered

Sovereign Life Assurance Co. v. Dodd (1891), [1891-4] All E.R. Rep. 246, {18921 2 O.B. 573 (Eng. C.A.) —
referred to

Wellington Building Corp., Re, 16 C.B.R. 48, [1934] Q.R. 653, [1934] 4 D.L.R, 626 (Ont. S.C.) — referred to

Woodward's Ltd., Re (1993). 20 C.B.R. (3d) 74, 84 B.C.L.R. (2d) 206 (B.C. S.C.) — referred to

Statutes considered:
Companies’' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36
s. 2 "secured creditor” — considered
5. 2 "unsecured creditor” — considered
5. 4 — considered
5. 5 — considered
s. 6 — considered
s. 6(a) — considered
s. 6{(b) — considered
s. 13 — considered
APPLICATION for leave to appeal from judgment reported at (2000), 19 C.B.R. (4th) 12 (Alta. Q.B.).
Memorandum of decision. Wittmann J.A.:

Introduction
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I This is an application for leave to appeal the decision of Paperny, J. made on May 12, 2000, pursuant to the
Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (CCAA). The applicant, Resurgence Asset
Management LLC (Resurgence), is an unsecured creditor by virtue of its holding 58.2 per cent of U.S.
$100,000,000.00 unsecured notes issued by Canadian Airlines Corporation (CAC)

2 CAC and Canadian Airlines International Ltd. (CAIL) (collectively Canadian) commenced proceedings under
the CCAA on March 24, 2004,

3 A proposed Plan of Compromise and Arrangement (the Plan) has been filed in this matter regarding CAC and
CAIL, pursuant to the CCAA.

4 The decision of Paperny, J. May 12, 2000 (the Decision) ordered, among other things, that the classification of
creditors not be fragmented to exclude Air Canada as a separate class from Resurgence in terms of the unsecured
creditors; that Air Canada should be entitled to vote on the Plan pursuant to s. 6 of the CC44 at the creditors' meeting
to be held May 26, 2000; that there be no separation of unsecured creditors of CAC from unsecured creditors of CAIL
for voting purposes; and that votes in respect of claims assigned to Air Canada, be recorded and tabulated separately,
for the purpose of consideration in the application for court approval of the Plan (the Fairness Hearing).

Leave to Appeal Under the CCAA
3 The section of the CCAA governing appeals to this Court is as follows:

13. Except in the Yukon Territory, any person dissatisfied with an order or a decision made under this Act may
appeal therefrom on obtaining leave of the judge appealed from or of the court or a judge of the court to which the
appeal lies and on such terms as to security and in other respects as the judge or court directs.

6 The criterion to be applied in an application for leave to appeal pursuant to the CCAA is not in dispute. The
general criterion is embodied in the concept that there must be serious and arguable grounds that are of real and sig-

nificant interest to the parties: Re Multitech Warehouse Direct Inc. (1995), 32 Alta. L.R. (3d) 62 (Alta. C.A.) at 63; Re
Smoky River Coal Ltd. (1999), 237 A.R. 83 (Alta. C.A.); Re Blue Range Resource Corp. {1999), 244 A.R. 103 (Alta.

C.A.); Re Blue Range Resource Corp. (2000), 15 C.B.R. (4th) 160 (Alta. C.A. [In Chambers)); Re Blue Range Re-
source Corp. (2000), 15 C.B.R. (4th) 192 (Alta. C.A. [In Chambers]).

7 Subsumed in the general criterion are four applicable elements which originated in Power Consolidated (China)

Pulp Inc. v. British Columbia Resources Investment Corp. (1988), 19 C.P.C. (3d) 396 (B.C. C.A.), and were adopted
in Med Finance Co. S.A. v. Bank of Montreal (1993}, 22 C.B.R. (3d} 279 (B.C. C.A.). McLachlin, ].A. (as she then
was) set forth the elements in Power Consolidated as follows at p.397:

(1) whether the point on appeal is of significance to the practice;

(2) whether the point raised is of significance to the action itself;

(3) whether the appeal is prima facie meritorious or, on the other hand, whether it is frivolous; and
(4) whether the appeal will unduly hinder the progress of the action.

These elements have been considered and applied by this Court, and were not in dispute before me as proper elements
of the applicable criterion.
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Facts

8 On or about October 19, 1999, Air Canada announced its intention to make a bid for CAC and to proceed to
complete a merger subject to a restructuring of Canadian's debt. On or about November 5, 1999, following a ruling by
the Quebec Superior Court, a competing offer by Airline Industry Revitalization Co. Inc. was withdrawn and Air
Canada indicated that it would proceed with its offer for CAC.

9 On or about November 11, 1999, Air Canada caused the incorporation of 853350 Alberta Ltd. (853350), for the
sole purpose of acquiring the majority of the shares of CAC. At the time of incorporation, Air Canada held 10 per cent
of the shares of 853350. Paul Farrar, among others, holds the remaining 90 per cent of the shares of 853350.

i0 On or about November 11, 1999, Air Canada, through 853350, offered to purchase the outstanding shares of
CAC at a price of $2.00 per share for a total of $92,000,000.00 for all of the issued and outstanding voting and
non-voting shares of CAC.

11 On or about January 4, 2000, Air Canada and 853350 acquired 82 per cent of CAC's outstanding common
shares for approximately $75,000,000.00 plus the preferred shares of CAIL for a purchase price of $59,000,000.00.
Air Canada then replaced the Board of Directors of CAC with its own nominees.

12 Substantially all of the aircraft making up the fleet of Canadian are held by Air Canada through lease ar-
rangements with various lessors or other aircraft financial agencies. These arrangements were the result of negotia-
tions with lessors, jointly conducted by Air Canada and Canadian.

13 In general, these arrangements include the following:

(i) the leases have been renegotiated to reflect contemporary fair market value (or below) based on two inde-
pendent desk top valuations; and

(ii) the present value of the difference between the financial terms under the previous lease arrangements and the
renegotiated fair market value terms was characterized as "unsecured deficiency," reflected in a Promissory Note
payable to the lessor from Canadian and assigned by the lessor to Air Canada.

14 In the result, Air Canada has acquired or is in the process of acquiring all but eight of the deficiency claims of
aircraft lessors or financiers listed in Schedule "B" to the Plan in the total amount of $253,506.944.00. Air Canada
intends to vote those claims as an unsecured creditor under the Plan.

15 The executory contracts claims listed in Schedule "B" to the Plan total $110,677,000.00, of which
$108,907,000.00 is the claim of Loyalty Management Group Canada Inc. (Loyalty), an entity with a long term con-
tract with Canadian to purchase air miles. The claim is subject to an agreement of settlement between Loyalty, Ca-
nadian and Air Canada. Air Canada was assigned the Loyalty unsecured claim.

16 In the Plan, all unsecured creditors of both CAC and CAI are grouped in the same class for voting purposes.

17 Pursuant to the Plan, unsecured creditors will receive a payment of $0.12 on the dollar for each $1.00 of their
claim unless the total amount of unsecured claims exceeds $800 million, in which case, they will receive less. Air
Canada will fund this Pro Rata Cash Amount. As a result of the assignments of the deficiency amounts in favour of Air
Canada, if the Plan is approved, Air Canada will notionaily be paying a substantial proportion of the Pro Rata Cash
Amount to itself,
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18 The Plan further contemplates Air Canada becoming the 100 per cent owner of Canadian through 853350,

19 On April 7, 2000, an Order was granted by Paperny, J., directing that the Plan be filed by the Petitioners;
establishing a claims dispute process; authorizing the calling of meetings for affected creditors to vote on the Plan to
be held on May 26, 2000; authorizing the Petitioners to make application for an Order sanctioning the Plan on June 3,
2000; and providing other directions.

20 The April 7, 2000 Order established three classes of creditors: (a) the holders of Canadian Airlines Corporation
10 per cent Senior Secured Notes due 2005 (the Secured Noteholders); (b) the secured creditors of the Petitioners
affected by the Plan (the Affected Secured Creditors); and (c) the unsecured creditors affected by the Plan (the Af-
fected Unsecured Creditors).

21 On April 25, 2000, the Petitioners filed and served the Plan, in accordance with the Order of April 7, 2000. By
Notice of Motion dated April 27, 2000, Resurgence brought an application, among other things, seeking "directions as
to the classification and voting rights of the creditors ... (and) the quantum of the 'deficiency claims' assigned to Air
Canada.” Resurgence sought to have Air Canada excluded from voting as an unsecured creditor unless segregated into
a separate class. Resurgence also sought to have the holders of the unsecured notes vote as a separate class.

22 The result of the April 27, 2000 motion by Resurgence is the Decision.

The Decision

23 In the Decision, the supervising chambers judge referred to her order of April 14, 2000, wherein she approved
transactions involving the re-negotiation of the aircraft leases. She referred to "about $200,000,000.00 worth of
concessions for CAIL" as "concessions or deficiency claims” which were quantified and reflected in promissory notes
which were assigned to Air Canada in exchange for its guarantee of the aircraft leases. The monitor approved of the
method of quantifying the claims and Paperny, J. approved the transactions, reserving the issue of classification and
voting to her May 12 Decision.

24 The Plan provides for one class of unsecured creditor. The unsecured class is composed of a number of types of
unsecured claims including executory contracts (e.g. Air Canada from Loyalty) unsecured notes {e.g. Resurgence),
aircraft leases (e.g. Air Canada from lessors), litigation claims, real estate leases and the deficiencies, if any, of the
senior secured noteholders.

25 [n seeking to have Air Canada vote the promissory notes in a separate class Resurgence argued several factors
before Paperny, J., as set out at pp. 4-5 of the Decision as follows:

1. The Air Canada appointed board caused Canadian to enter into these CCAA proceedings under which Air
Canada stands to gain substantial benefits in its own operations and in the merged operations and ownership
contemplated after the compromise of debts under the plan.

2. Air Canada is providing the fund of money to be distributed to the Affected Unsecured Creditors and will,
therefore, end up paying itself a portion of that money if it is included in the Affected Unsecured Creditors' class
and permitted to vote.

3. Air Canada gave no real consideration in acquiring the deficiency claims and manufactured them only to secure
a'yes' vote.
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26 She then recited the argument made by Air Canada and Canadian to the effect that the legal rights associated
with Air Canada's unsecured claims are the same as those associated with the other affected unsecured claimants, and
that the matters raised by Resurgence relating to classification are really matters of fairmess more appropriately dealt
with in a Fairness Hearing scheduled to be held June 5, 2000.

27 After observing that the CCAA4 offers no guidance with respect to the classification of claims, beyond identi-
fying secured and unsecured categories and the possibility of classes within each category, and that the process has
developed in case law, Papemy, J. embarked on a detailed analysis and consideration of the case law in this area
including Norcen Energy Resources Ltd. v. Oakwood Petroleums Ltd._(1988), 72 C.B.R. (N.S) 20 (Alta. Q.B.);
Sovereign Life Assurance Co. v. Dodd (1891), [1892] 2 Q.B. 573 (Eng. C.A.); Re Fairview Industries Ltd. (1991), 11
C.B.R. (3d) 71 (N.S. T.D.); Northiand Properties Ltd. v. Excelsior Life Insurance Co. of Canada (1989), 73 C.B.R.
(N.8.) 195 (B.C. C.A.); Savage v. Amoco Acquisition Co. (1988). 68 C.B.R. (N.S.) 154 (Alta. C.A.); Re Woodward's
Led, (1993), 84 B.C.L.R. (2d) 206 (B.C. S.C.); Sklar-Peppler Furniture Corp. v. Bank of Nova Scotia_(1991). 86
D.L.R. (4th) 621 (Ont. Gen. Div.) at 626; Re NsC Diesel Power Inc. (1990), 79 C.B.R. (N.8.) 1 (N.S. T.D.); Re Wel-
lington Building Corp., [1934] O.R, 653, 16 C.B.R. 48 (Ont. 5.C.). Paperny, J. also referred to an oft-cited article
"Reorganization under the Companies Creditors Arrangement Act” by S. E. Edwards (1947), 25 Can. Bar Rev. 587.
She concluded her legal analysis at pp.12-13 by setting forth the principles she found to be applicable in assessing
commonality of interest as an appropriate test for the classification of creditors:

1. Commonality of interest should be viewed on the basis of the non-fragmentation test, not on an identity of
interest test;

2. The interests to be considered are the legal interests the creditor holds qua creditor in relationship to the debtor
company, prior to and under the plan as well as on liquidation;

3. The commonality of these interests are to be viewed purposively, bearing in mind the object of the CCAA,
namely to facilitate reorganizations if at all possible;

4, In placing a broad and purposive interpretation on the CCAA, the court should be careful to resist classification
approaches which would potentially jeopardize potentially viable plans.

5. Absent bad faith, the motivations of the creditors to approve or disapprove are irrelevant,

6. The requirement of creditors being able to consult together means being able to assess their legal entitlement as
creditors before or after the plan in a similar manner.

The Standard of Review and Leave Applications

28 The elements of the general criterion cannot be properly considered in a leave application without regard to the
standard of review that this Court applies to appeals under the CCAA. If leave to appeal were to be granted, the ap-
plicable standard of review is succinctly set forth by Fruman, J.A. in Royal Bank v. Fracmaster Ltd (1999), 244 A.R,
93 (Alta. C.A.) where she stated for the Court at p.95:

... this is a court of review. It is not our task to reconsider the merits of the various offers and decide which
proposal might be best. The decisions made by the Chambers judge involve a good measure of discretion, and are
owed considerable deference. Whether or not we agree, we will only interfere if we conclude that she acted un-
reasonably, erred in principle or made a manifest error.

In another recent CCAA case from this Court, Re Smoky River Coal Ltd. (1999}, 237 A.R. 326 (Alta, C.A.), Hunt, LA,
speaking for the unanimous Court, extensively reviewed the history and purpose of the CCAA, and observed at p.341:
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The fact that an appeal lies only with leave of an appellate court (s. 13 CCAA) suggests that Parliament, mindful
that CCAA cases often require quick decision-making, intended that most decisions be made by the supervising
judge. This supports the view that those decisions should be interfered with only in clear cases.

29 The standard of review of this Court, in reviewing the CCAA decision of the supervising judge, is therefore one
of correctness if there is an error of law. Otherwise, for an appellate court to interfere with the decision of the super-
vising judge, there must be a palpable and overriding error in the exercise of discretion or in findings of fact.

Statutory Provisions

30 The CCAA includes provisions defining secured creditor, unsecured creditor, refers to classes of them, and
provides for court approval of a plan of compromise or arrangement in the following sections:

2. Interpretation

"secured creditor" means a holder of a mortgage, hypothec, pledge, charge, lien or privilege on or against, or any
assignment, cession or transfer of, all or any property of a debtor company as security for indebtedness of the
debtor company, or a holder of any bond of a debtor company secured by a mortgage, hypothec, piedge, charge,
lien or privilege on or against, or any assignment, cession or transfer of, or a trust in respect of, all or any property
of the debtor company, whether the holder or beneficiary is resident or domiciled within or outside Canada, and a
trustee under any trust deed or other instrument securing any of those bonds shall be deemed to be a secured
creditor for all purposes of this Act except for the purpose of voting at a creditors' meeting in respect of any of
those bonds;

"Unsecured creditor" means any creditor of a company who is not a secured creditor, whether resident or domi-
ciled within or outside Canada, and a trustee for the holders of any unsecured bonds issue under a trust deed or
other instrument running in favour of the trustee shall be deemed to be an unsecured creditor for all purposes of
this Act except for the purpose of voting at a creditors' meeting in respect of any of those bonds.

Compromises and Arrangements

4, Where a compromise or an arrangement is proposed between a debtor company and its unsecured creditors or
any class of them, the court may, on the application in a summary way of the company, of any such creditor or of
the trustee in bankruptcy or liquidator of the company, order a meeting of the creditors or class of creditors, and, if
the court so determines, of the shareholders of the company, to be summoned in such a manner as the court di-
rects.

5. Where a compromise or an arrangement is proposed between a debtor company and its secured creditors or any
class of them, the court may, on the application in a summary way of the company or of any such creditor or of the

trustee in bankruptcy or liquidator of the company, order a meeting of the creditors or class of creditors, and, if the
court so determines, of the shareholders of the company, to be summoned in such manner as the courts directs.
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6. Where a majority in number representing two-thirds in value of the creditors, or class of creditors, as the case
may be, present and voting either in person or by proxy at the meeting or meetings thereof respectively held
pursuant to sections 4 and 5, or either of those sections, agree to any compromise or arrangement either as pro-
posed or as altered or modified at the meeting or meetings, the compromise or arrangement may be sanctioned by
the court, and if so sanctioned is binding

(a) on all the creditors or the class of creditors, as the case may be, and on any trustee for any such class of
creditors, whether secured or unsecured, as the case may be, and on the company; and

(b) in the case of a company that has made an authorized assignment or against which a receiving order has
been made under the Bankruptcy and Insolvency Act or is in the course of being wound up under the
Winding-up and Restructuring Act, on the trustee in bankruptcy or liquidator and contributories of the
company.

Classes of Creditors

31 It is apparent from a review of the foregoing sections that division into classes of creditors within the unsecured
and secured categories may, in any given case, materially affect the outcome of the vote referenced in section 6.
Compliance with section 6 triggers the ability of the court to approve or sanction the Plan and to bind the parties
referenced in s. 6(a) and 6(b) of the CCAA. In argument before me, it was conceded by the applicant that Resurgence
would not have the ability to ensure approval of the Plan by casting its vote if Air Canada were to be excised from the
unsecured creditor category into a separate class. Conversely, counsel for Resurgence candidly admitted that Resur-
gence would effectively have a veto of the Plan if Air Canada were segregated into a separate class of unsecured
creditor.

Application of the Criteria for Leave to Appeal

32 The four elements of the general criterion are set out in paragraph [7]. The first and second elements are sat-
isfied in this case. The points raised on appeal are of significance to the action. If Resurgence succeeds, it obtains a
veto. If it does not succeed, and it votes as a member of the unsecured creditors class with Air Canada, Air Canada can
control the vote of the unsecured creditors.

33 In terms of the points on appeal being of significance to the practice, it may be that an appellate court's views in
this province on the classification of unsecured creditors issue is desirable, there being no appellate authority from this
Court on this issue. Although I have doubt as to the significance of this element of the general criterion in the context
of the facts of this case, I am prepared for the purposes of this application to treat this element as having being satis-
fied.

34 The third element is whether the appeal is prima facie meritorious or, on the other hand, whether it is frivolous,
In my view, the proper interpretation of this element is not a mutually exclusive application of an appeal being either
meritorious or frivolous. Rather, the appeal must be prima facie meritorious; if it is not prima facie meritorious, this
element is not satisfied.

35 I find that the appeal on the points raised from the Decision is not prima facie meritorious. In the plain ordinary
meaning of the words of this element, on first impression, there must appear to be an error in principle of law or a
palpable and overriding error of fact. Exercise of discretion by a supervising judge, so long as it is exercised judicially,
is not a matter for interference by an appellate court, even if the appellate court were inclined to decide the matter
another way. It is precisely this kind of a factor which breathes life into the modifier "prima facie" meritorious.

36 1 have carefully reviewed all of the cases referred to by the supervising chambers judgé and the principles she
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derived from them. In my view, she made no error in law.

37 In the exercise of her discretion, she decided neither to allow the applicant's motion to excise Air Canada from
the unsecured creditors class nor to prohibit Air Canada from voting. She also declined, on the facts established before
her, to separate creditors of CAC from creditors of CAIL for voting purposes. She did, however, order that Air
Canada's vote be recorded and tabulated and indicated that this will be considered at the Fairness Hearing,

38 It was strenuously argued before me by the applicant, that deferring classification and voting issues to the
Fairness Hearing was an error of law or principle in and of itself.

39 The argument was put in terms that if, on a proper classification of unsecured creditors, Air Canada was re-
moved from the unsecured class, and Resurgence vetoed the Plan, the matter of a Fairness Hearing would never arise,
While that may be true, it does not follow that there is any error in law in what the supervising judge did. She con-
cluded that the separate tabulation of the votes will allow the voice of the unsecured creditors to be heard, while, at the
same time, permit, rather than rule out the possibility, that the Plan might proceed. This approach is consistent with the
purpose of the CCAA as articulated in many of the authorities in this country,

40 The supervising chambers judge also refused to exclude Air Canada from voting on the basis that the legal
rights attached to the notes held by Air Canada were valid. Resurgence argued that because Air Canada had other
interests in the outcome of the Plan, it should be excluded from voting as an unsegregated secured creditor. Paperny, J.
held that this was an issue of faimess, as was the fact that Air Canada was really voting on its own reorganization. She
did not err in principle. She expressly acknowledged the authorities that, on different facts, either allowed different
classes or excluded a vote. See, for example, Re Woodward's Ltd._(1993), 84 B.C.L.R. (2d) 206 (B.C. S.C.); Re
Northland Properties Ltd._(1988), 73 C.B.R. (N.8,} 166 (B.C. S.C.); Re NsC Diesel Power Inc. (1990), 79 C.B.R.

(N.S) | (N.S5. T.D.).

41 The fourth element of the general criterion is whether the appeal will unduly hinder the progress of the action.
In other words, will the delay involved in prosecuting, hearing and deciding the appeal be of such length so as to
unduly impede the ultimate resolution of the matter by a vote or court sanction? The approach of the supervising judge
to the issues raised by the applicant is that its concerns will be seriously addressed at the Fairness Hearing scheduled
for June 5, 2000, pursuant to 5.6 of the CCAA, provided the creditors vote to adopt the Plan.

42 This element has at its root the purpose of the CCAA; the role of the supervising judge; the need for a timely
and orderly resolution of the matter; and the effect on the interests of all parties pending a decision on appeal. The
comments of McFarlane, J.A. in Re Pacific National Lease Holding Corp. (1992), 15 C.B.R. (3d) 265 (B.C. C.A. [In
Chambers]) are particularly apt where he stated as follows at p.272:

Despite what I have said, there may be an arguable case for the petitioners to present to a panel of this Court on
discreet questions of law. But I am of the view that this Court should exercise its powers sparingly when it is
asked to intervene with respect to questions which arise under the C.C.A.A. The process of management which
the Act has assigned to the trial Court is an ongoing one. In this case a number of orders have been made. Some,
including the one under appeal, have not been settled or entered. Other applications are pending. The process
contemplated by the Act is continuing,

A colleague has suggested that a judge exercising a supervisory function under the C.C.A.A. is more like a judge
hearing a trial, who makes orders in the course of that trial, than a chambers judge who makes interlocutory or

proceedings for which he has no further responsibility.

Also, we know that in a case where a judgment has not been entered, it may be open to a judge to reconsider his or
her judgment, and alter its terms. In supervising a proceeding under the C.C.A.A. orders are made, and orders are
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varied as changing circumstances require. Orders depend upon a careful and delicate balancing of a variety of
interests and of problems. In that context appellate proceedings may well upset the balance, and delay or frustrate
the process under the C.C.A.A. I do not say that leave will never be granted in a C.C.A.A. proceeding. But the
effect upon all parties concerned will be an important consideration in deciding whether leave ought to be granted.

43 In that case, it appears that McFarlane, J.A. was satisfied that the first three elements of the criteria had been
met, i.e. that there "may be an arguable case for the petitioners to present to a panel of this court on discrete [sic]
questions of law".

44 It was argued before me that an appeal would give rise to an uncertainly of process and a lack of confidence in
it; that the creditors, or some of them, may be inclined to withdraw support for the Plan that would otherwise be
forthcoming, but for the delay. None of the parties tendered affidavit evidence on this issue.

45 Nowhere in any of the authorities has the issue of onus in meeting the elements the general criterion been
prominent. [ am of the view that the onus is on the applicant. That onus would include the applicant producing at least
some evidence on the fourth element to shift the onus to the respondents, even though it involves proving a negative,
i.e. that there will not be any material adverse impact as the result of the delay occasioned by an appeal. That evidence
is lacking in this case. It is lacking on both sides but the respondents do not have an initial onus in this regard.
Therefore, I find that the fourth element has not been established by the applicant.

46 The last step in a proper analysis in the context of a leave application is to ascribe appropriate weight to each of
the elements of the general criterion and decide over all whether the test has been met. In most cases, the last two
clements will be more important, and ought to be ascribed more weight than the first two elements. The last two
elements here have not been met while the first two arguably have. In the result, I am satisfied that the applicant has
not met the threshold for leave to appeal on the basis of the authorities, and [ am therefore denying the application.

Conclusion

47 The application for leave to appeal the Decision is dismissed on the basis that there is no prima Jfacie merito-
rious case and that the granting of leave would likely unduly hinder the progress of the action.

Application dismissed.

END OF DOCUMENT
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